CABINET FOR HEALTH AND FAMILY SERVICES

Office of Health Policy

(Amendment)

900 KAR 5:020. State Health Plan for facilities and services.
 
RELATES TO: KRS 216B.010-216B.130

STATUTORY AUTHORITY: KRS 194A.030, 194A.050(1), 216B.010, 216B.015(27), 216B.040(2)(a)2a
NECESSITY, FUNCTION, AND CONFORMITY: KRS 216B.040(2)(a)2.a requires the cabinet to promulgate an administrative regulation, updated annually, to establish the State Health Plan. The State Health Plan is a critical element of the certificate of need process for which the cabinet is given responsibility in KRS Chapter 216B. This administrative regulation establishes the State Health Plan for facilities and services. 

Section 1. The 2008 Update to the 2007-2009 State Health Plan as amended December 31, 2008 [2007-2009 State Health Plan as amended October 15, 2007] shall be used to (1) Review a certificate of need application pursuant to KRS 216B.040; and 
(2) Determine whether a substantial change to a health service has occurred pursuant to KRS 216B.015(28)(a) and 216B.061(1)(d). 

Section 2. Incorporation by Reference. (1) The 2008 Update to the 2007-2009 State Health Plan as amended December 31, 2008 [2007-2009 State Health Plan as amended October 15, 2007] is incorporated by reference.

(2) This material may be inspected, copied, or obtained, subject to applicable copyright law, at the Division of Certificate of Need, 275 East Main Street, fourth floor, Frankfort, Kentucky 40621, Monday through Friday, 8 a.m. to 4:30 p.m. 
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PUBLIC HEARING AND COMMENTS:

A public hearing on this administrative regulation shall, if requested, be held on February 23, 2009, at 9:00 a.m. in the Health Services Auditorium, Health Services Building, First Floor, 275 East Main Street, Frankfort, Kentucky.  Individuals interested in attending this hearing shall notify this agency in writing by February 16, 2009, five (5) workdays prior to the hearing, of their intent to attend.  If no notification of intent to attend the hearing is received by that date, the hearing may be canceled.  The hearing is open to the public.  Any person who attends will be given an opportunity to comment on the proposed administrative regulation.  A transcript of the public hearing will not be made unless a written request for a transcript is made.  If you do not wish to attend the public hearing, you may submit written comments on the proposed administrative regulation.  You may submit written comments regarding this proposed administrative regulation until close of business March 2, 2009.  Send written notification of intent to attend the public hearing or written comments on the proposed administrative regulation to:

CONTACT PERSON:  Jill Brown, Office of Legal Services, 275 East Main Street 5 W-B, Frankfort, KY  40601, Phone:  502-564-7905, Fax:  502-564-7573
REGULATORY IMPACT ANALYSIS AND TEIRING STATEMENT

Administrative Regulation Number: 900 KAR 5:020

Contact Person: Shane P. O’Donley, Policy Advisor (502) 564-9589 extension 3274
1.
Provide a brief summary of:
(a) 
What this administrative regulation does: This administrative regulation incorporates by reference the State Health Plan, which is used to determine whether applications for certificates of need are consistent with plans as required by KRS 216B.040.
(b) 
The necessity of this administrative regulation: KRS 216B.015(27) requires that the State Health Plan be prepared triennially and updated annually.  This administrative regulation incorporates the 2007-2009 State Health Plan by reference.
 (c) 
How this administrative regulation conforms to the content of the authorizing statutes: The preparation of the State Health Plan is required by KRS 216B.
 (d) 
How this administrative regulation currently assists or will assist in the effective administration of the statutes: The preparation of the State Health Plan is required by KRS 216B.

2.
If this is an amendment to an existing administrative regulation, provide a 


brief summary of:

(a) 
How the amendment will change this existing administrative regulation: The amendment will update the 2007-2009 State Health Plan for 2007.

(b) 
The necessity of the amendment to this administrative regulation: KRS 216B.015(27) requires that the State Health Plan be prepared triennially.   The last triennial State Health Plan was prepared in 2005, so the next triennial plan is  being prepared for 2007-2009.

(c) 
How the amendment conforms to the content of the authorizing statutes: The amendment carries out the requirement of KRS 216B.015(27) that the State Health Plan be updated on an annual basis.

(d) 
How the amendment will assist in the effective administration of the statutes: This amendment will provide an updated State Health Plan for purposes of certificate of need review.

3. 
List the type and number of individuals, businesses, organizations, or state and local governments affected by this administrative regulation: This administrative regulation will affect health care providers governed by the Certificate of Need law, citizens who use health care in Kentucky, health planners in the Certificate of Need Program, and local communities that plan for, use, or develop community health care facilities.

4. 
Provide an analysis of how the entities identified in question (3) will be 


impacted by either the implementation of this administrative regulation, if 


new, or by the change, if it is an amendment, including: 
(a) 
List the actions that each of the regulated entities identified in question (3) will have to take to comply with this administrative regulation or amendment: The modifications will only apply to potential Certificate of Need applicants for Psychiatric Hospital Beds, Home Health Services, Adult Day Health Care Programs, Magnetic Resonance Imaging Equipment, Megavoltage Radiation Therapy Equipment, Positron Emission Tomography Equipment and Prescribed Pediatric Extended Care Facilities.
(b) 
In complying with this administrative regulation or amendment, how much will it cost each of the entities identified in question (3): None.  The CON application fee is unaffected by this proposed amendment.
(c)
As a result of compliance, what benefits will accrue to the entities identified in question (3):  Applicants proposing to establish adult day health programs and/or prescribed pediatric extended care facilities will benefit from an expedited review process because those service categories have been removed from the State Health Plan.  These changes may increase access to adult day health care services for the elderly and prescribed pediatric extended care facilities for our medically needy children and their working parents.
5. 
Provide an estimate of how much it will cost the administrative body to 


implement this administrative regulation:

(a) 
Initially: No cost

(b) 
On a continuing basis: No cost

6. 
What is the source of the funding to be used for the implementation and enforcement of this administrative regulation: No funding is necessary since there is no cost to implementing this administrative regulation.

7. 
Provide an assessment of whether an increase in fees or funding will be necessary to implement this administrative regulation, if new, or by the change if it is an amendment: No increase in fees or funding is necessary.

8. 
State whether or not this administrative regulation established any fees or directly or indirectly increased any fees: This administrative regulation does not establish any fees and does not increase any fees either directly or indirectly.

9. 
TIERING: Is tiering applied? (Explain why or why not)

Tiering was not appropriate in this administrative regulation because the administrative regulation applies equally to all those individuals or entities regulated by it.  Disparate treatment of any person or entity subject to this administrative regulation could raise questions of arbitrary action on the part of the agency.  The “equal protection” and “due process” clauses of the Fourteenth Amendment of the U.S. Constitution may be implicated as well as Sections 2 and 3 of the Kentucky Constitution.

FISCAL NOTE ON STATE OR LOCAL GOVERNMENT

Regulation No. 900 KAR 5:020
Contact Person: Shane O’Donley, Policy Advisor

1. 
Does this administrative regulation relate to any program, service, or requirements of a state or local government (including cities, counties, fire departments, or school districts)? 


Yes  ___X___      No _____


If yes, complete questions 2-4.

2. 
What units, parts or divisions of state or local government (including cities, counties, fire departments, or school districts) will be impacted by this administrative regulation?  This amendment may impact any government owned, controlled or proposed healthcare facilities or services.

3. 
Identify each state or federal statute or federal regulation that requires or authorizes the action taken by the administrative regulation.  KRS 216B.015(27) requires that the State Health Plan be prepared triennially and updated annually.  This administrative regulation incorporates the 2007-2009 State Health Plan by reference.
4. 
Estimate the effect of this administrative regulation on the expenditures and revenues of a state or local government agency (including cities, counties, fire departments, or school districts) for the first full year the administrative regulation is to be in effect. None.
(a) 
How much revenue will this administrative regulation generate for the state or local government (including cities, counties, fire departments, or school districts) for the first year?  No impact to revenues.

(b) 
How much revenue will this administrative regulation generate for the state or local government (including cities, counties, fire departments, or school districts) for subsequent years? No revenues will be generated to state or local government.

(c) 
How much will it cost to administer this program for the first year? None.

(d) 
How much will it cost to administer this program for subsequent years? None.

Note: If specific dollar estimates cannot be determined, provide a brief narrative to explain the fiscal impact of the administrative regulation. 

Revenues (+/-): None


Expenditures (+/-): None


Other Explanation: None

COMMONWEALTH OF KENTUCKY

CABINET FOR HEALTH AND FAMILY SERVICES

DIVISION OF CERTIFICATE OF NEED

900 KAR 5:020, State Health Plan for Facilities and Services

Summary of Material Incorporated by Reference

The 2008 Update to the 2007-2009 State Health Plan is being incorporated by reference.  The 2008 Update to the 2007-2009 State Health Plan shall be used to determine whether applications for certificates of need are consistent with plans as required by KRS 216B.040(2)(a)2.a.  

a.
The 2008 Update to the 2007-2009 State Health Plan includes revisions to the following:  

· The introductory page was changed to reflect the change in dates within the title from the 2007-2009 State Health Plan to the 2008 Update to the 2007 to 2009 State Health Plan.

· Page ii, under the subheading of “Table of Contents”, the categories Adult Day Health Care Program and Prescribed Pediatric Extended Care were removed. 
· Page iii, under the subheading of “Technical Notes”, Section 4 was modified to identify the Kentucky Annual Magnetic Resonance Imaging Services Report and to clarify when the utilization of State Health Plan covered services within the private offices or clinics of physicians, dentists or other practitioners of the healing arts should be considered by the Cabinet when reviewing certificate of need applications.
· Page iv, under the subheading of "Technical Notes”, Section 4 was modified to identify the Kentucky Annual Magnetic Resonance Imaging Services Report.

· Page 7, under the subheading "Comprehensive Physical Rehabilitation Beds" the variable, "projected 2007 population for the ADD" was replaced with the variable "projected 2008 population for the ADD".

· Page 14, under the subheading "Psychiatric Hospital Beds" the definition of an "adult" is an individual between eighteen (18) years of age and sixty-four (64) years of age was replaced with an "adult" is an individual older than eighteen (18) years of age and subsequent language was modified to include that same review standards to psychiatric hospitals as acute care hospitals.

· Page 16, under the subheading "Psychiatric Hospital Beds", was modified to allow existing licensed psychiatric units to demonstrate functional capacity without consideration to the psychiatric bed cap calculated in review criteria 1.  
· Page 21, under the subheading "Home Health Services", was modified to clarify that the inventory for patients expected to be served should not be adjusted to reflect certificate of need approvals which were restricted to the limited purpose of alleviating an emergency.

· Page 26, under the subheading "Adult Day Health Care Program" was modified to remove all review criteria pertaining to adult day health care programs.

· Page 26, under the subheading "Intermediate Care Facilities for the Mentally Retarded & Developmentally Disabled" was modified to further clarify that no new ICF-MR/DD beds may be established unless they are being transferred from another ICF-MR/DD facility.

· Page 30, under the subheading “Cardiac Catheterization Services" was modified to delete the exception which allowed a new therapeutic cardiac catheterization program without an onsite open heart surgery program if there was not an existing or CON approved therapeutic cardiac catheterization program in the ADD.  
· Page 32, under the subheading "Magnetic Resonance Imaging Equipment" was modified include certificate of need approved MRI providers when estimating the impact of an additional approval on existing MRI providers.

· Page 34, under the subheading "Megavoltage Radiation Equipment", was modified to replace the reference to the Kentucky Annual Hospital Utilization Services Report with the Kentucky Annual Megavoltage Radiation Therapy Services Report.  This sub-section was also modified to include review standards for megavoltage radiation therapy programs limited to image-guided robotic linear accelerator-based stereotactic radiosurgery.

· Page 35, under the subheading "Positron Emission Tomography equipment was modified to replace the term "Nuclear Scanning" with "nuclear scanning" and include certificate of need approved PET programs when estimating the impact of an additional approval on the existing PET programs. 

· Page 42, under the subheading "Prescribed Pediatric Extended Care" was modified to remove all review criteria pertaining to prescribed pediatric extended care programs.

b.
The total number of pages incorporated by reference in the administrative 
regulation is forty-seven (47). 
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