STATEMENT OF EMERGENCY

906 KAR 1:180E


(1) This emergency administrative regulation is being promulgated to establish standards for the certification of personal services agencies.  This action must be taken on an emergency basis to meet the deadline for the promulgation of an administrative regulation required by SB 22 from the 2009 Session of the Kentucky General Assembly. 
(2) Failure to enact this administrative regulation on an emergency basis in accordance with KRS 13A.190(1)(a) would violate the requirements of SB 22 from the 2009 Legislative Session, codified at KRS 216.710 through 216.716.  Statutory authority for the promulgation of this administrative regulation is established in KRS 216.712(4).         


(3) This emergency administrative regulation shall be replaced by an ordinary administrative regulation to be concurrently filed with the Regulations Compiler.  

(4) The ordinary administrative regulation is identical to this emergency administrative regulation.
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CABINET FOR HEALTH AND FAMILY SERVICES

Office of Inspector General

Division of Health Care

(New Emergency Administrative Regulation)

906 KAR 1:180E, Operation and Services; personal services agencies.


RELATES TO:  KRS Chapter 13B, KRS 209.030(2) and (3), KRS 216.710 – 216.716, KRS 216B.015, KRS 620.030(1)

STATUTORY AUTHORITY:  KRS 216.712(4)

NECESSITY, FUNCTION, AND CONFORMITY:  KRS 216.712(1) provides that no personal services agency shall be operated, maintained, or advertised without obtaining certification from the Cabinet for Health and Family Services.  KRS 216.712(4) requires the cabinet Secretary to promulgate administrative regulations to implement KRS 216.712 through 216.716.  This administrative regulation establishes standards for the certification of personal services agencies.


Section 1.  Definitions.


(1) "Adverse action" means action taken by the cabinet’s Office of Inspector General (OIG) to deny or revoke the certification of a personal services agency.
(2) “Cabinet” is defined by KRS 216.710(1).

(3) “Certification” means that a person, business entity, corporation, or association, either for-profit or not-for-profit, has been issued a certificate by the Office of Inspector General to operate a personal services agency.

(4) “Client” is defined by KRS 216.710(2).
(5) “Designated representative” is defined by KRS 216.710(5).

(6) “Direct service” is defined by KRS 216.710(6).
(7) “Employee” means an individual who is directly employed by a personal services agency, an agent of a personal services agency, or an independent contractor who has a contractual arrangement with a personal services agency to provide personal services.   

(8) “Facilitate the self-administration of medication” means:

(a) Reminding the client to take medications; 

(b) Reading the medication's label; 

(c) Confirming that medication is being taken by the client for whom it is prescribed; 

(d) Opening the dosage packaging or medication container but not removing or handling the actual medication; 

(e) Storing the medication in a manner that is accessible to the client; and 

(f) Making available the means of communicating with the client's physician and pharmacy for prescriptions by telephone, facsimile, or other electronic device.
(9) “Parent personal services agency” is defined by KRS 216.710(9).

(10) “Personal services” is defined by KRS 216.710(7).


(11) “Personal services agency” is defined by KRS 216.710(8).

(12) “Provisional certification” means that the Office of Inspector General (OIG) has issued a ninety (90) day preliminary certificate to operate a personal services agency to a person, business entity, corporation, or association, either for-profit or not-for-profit, which:

(a) Has three (3) or fewer employees at the time of initial application; and
(b) Indicated on the application that it intends to hire additional employees within ninety (90) calendar days of the date of the application.   

(13) “Significant financial interest” means lawful, direct or indirect ownership of a personal services agency or health care facility licensed pursuant to KRS Chapter 216B in an amount equal to or greater than twenty-five (25) percent total ownership of the personal services agency or health care facility.

  
Section 2.  Certification of personal services agencies. 

(1) To operate a personal services agency, a person or entity shall obtain certification from the Office of Inspector General. 

(2) An out-of-state personal services agency shall be required to establish a parent personal services agency in Kentucky to obtain certification.

(3) A branch office of a parent personal services agency shall be owned and controlled by the parent personal services agency.  

(4) A “health facility” or a “health service” as defined by KRS 216B.015 or a health-care practitioner licensed, certified, or regulated by local, state, or federal statutes or regulations shall not be required to obtain certification to provide personal services pursuant to KRS 216.710(7)(b)9. 

Section 3.  Initial application, provisional certification, and approval.

(1)(a) Except for an entity that operates a personal services agency in Kentucky prior to December 31, 2009, no person, entity, corporation, or association shall provide personal services prior to obtaining certification.
(b) Pursuant to KRS 216.712(1), an entity that operates a personal services agency in Kentucky prior to December 31, 2009, shall have until that date to file an application as described in subsection (2) of this section.  
(2) An applicant for initial certification, including provisional certification, shall submit to the OIG: 
(a) An initial application fee of $500 made payable to the Kentucky State Treasurer; 

(b) A completed Application for Certification to Operate a Personal Services Agency, OIG - 1180, November 2009, incorporated by reference in Section 16 of this administrative regulation; and 

(c) Documentation required by Section 3.A if applicable, and Section 6 of the application.
(3) Approval of initial certification shall be contingent on:
(a) Submission of the initial application fee of $500;

(b) The applicant’s demonstration of compliance with the requirements of this administrative regulation and KRS 216.712, as documented on the Application for Certification to Operate a Personal Services Agency, OIG - 1180; and 
(c) Submission of the documentation required by Section 3.A if applicable, and Section 6 of the application. 

(4)(a) Approval of provisional certification shall be contingent on:

1. Submission of the initial application fee of $500;

2. The applicant’s demonstration of compliance with the requirements of this administrative regulation and KRS 216.712, as documented on the Application for Certification to Operate a Personal Services Agency, OIG – 1180; and 

3. Submission of the documentation required by Section 3.A if applicable, and Section 6 of the application.  

(b) A personal services agency operating under provisional certification shall, no later than fourteen (14) calendar days prior to expiration of the provisional certificate, submit employee information required by Section 6, paragraph 2 of the Application for Certification to Operate a Personal Services Agency, OIG – 1180 for each employee hired by the agency after submission of the application for initial certification.

(c) If a personal services agency operates under provisional certification prior to approval of initial certification, the initial certification period shall expire one (1) year from the date of the provisional certificate.                

Section 4.  Annual recertification.  
(1) At least sixty (60) calendar days prior to expiration of certification, the personal services agency shall submit to the OIG: 

(a) An annual recertification fee of $350 made payable to the Kentucky State Treasurer;

(b) A completed Application for Certification to Operate a Personal Services Agency, OIG - 1180, November 2009, incorporated by reference in Section 16 of this administrative regulation; and

(c) Documentation required by Section 6 of the application.
(2) Approval of recertification shall be contingent on:

(a) Submission of the annual recertification fee of $350;
(b) The applicant’s demonstration of continued compliance with the requirements of this administrative regulation and KRS 216.712, as documented on the Application for Certification to Operate a Personal Services Agency, OIG - 1180; and 

(c) Submission of documentation required by Section 6 of the application. 

Section 5.  Change of status.  
(1) Within thirty (30) calendar days after a change in an ownership interest of more than twenty-five (25) percent of a personal services agency, the following shall be submitted to the OIG:
(a) An Application for Certification to Operate a Personal Services Agency, OIG - 1180;

(b) Documentation required by Section 3.A if applicable, and Section 6 of the application;

(c) A fee of $350 made payable to the Kentucky State Treasurer; and

(d) A bill of sale or comparable document which includes:

1. The name and signature of the new owner or corporation;

2. The name and signature of the buyer and the seller; and

3. The effective date of the transaction.
(2) Following a change of ownership reported in accordance with subsection (1) of this section, certification shall be effective for a period of one (1) year from the date the change of ownership is approved by the OIG.    
(3) A personal services agency shall notify the OIG in writing within thirty (30) calendar days after the effective date of:

(a) A change of name;

(b) A change in the location of the parent personal services agency or a branch office; 

(c) The opening of a new branch office in Kentucky; or
(d) The closing of the parent personal services agency or an existing branch office within the state.     
Section 6. Staff requirements.  
  
(1)(a) A personal services agency shall employ an individual to act as the personal services agency's manager. 


(b) The manager shall be responsible for the organization and daily operation of the personal services agency.
  
(c) The manager shall designate in writing one (1) or more individuals to act on behalf of, or to perform any or all of the manager’s responsibilities during the time in which the manager is unavailable to perform daily managerial duties for at least three (3) consecutive business days.

(2) Prior to acting as a personal services agency’s manager, or prior to providing direct services to a client, an applicant for employment in a personal services agency shall submit to, and have completed a:

(a)1. Criminal record check conducted by the Justice and Public Safety Cabinet or the Administrative Office of the Courts; or

2. Criminal record check conducted by means of a fingerprint check of the National Crime Information Database;

(b) Check of the nurse aide and home health aide abuse registry established pursuant to 906 KAR 1:100; 

(c) Substance abuse test; and
(d)1. A tuberculosis (TB) risk assessment performed and reported by a physician, advanced registered nurse practitioner, physician’s assistant, or registered nurse. 

2.  If the TB risk assessment indicates that the applicant for employment is at increased risk for developing tuberculosis infection, or for progressing to active TB disease if infected, the individual shall submit to the following for purposes of employment:

a. Follow-up tuberculin skin test (TST); or

b. Blood assay for M. tuberculosis (BAMT).

3. An individual who has a positive TST result or a positive BAMT result:

a. Shall have a medical evaluation for possible active TB and receive a chest x-ray; and
b. Shall not provide direct services to a client until evidence is provided to the personal services agency documenting that the individual is free of active TB as verified through a health professional’s statement, signed by a physician, advanced registered nurse practitioner, physician’s assistant, or registered nurse.    

(3) A personal services agency shall not employ an individual to serve as a manager or provide direct services to a client if the individual:

(a) Has been convicted of a crime defined by KRS 216.710(3);

(b) Appears on the nurse aide and home health aide abuse registry; 

(c) Tests positive for the presence of an illegal drug; or   

(d) Fails to provide:

1. A copy of the results of a health professional’s statement documenting that the individual is free of active tuberculosis;

2. Documentation of a negative TST; or

3. Documentation of a negative BAMT. 
(4) A personal services agency shall require its manager and each employee who provides direct services to a client to submit annually to, and have completed a:

(a)1. Criminal record check conducted by the Justice and Public Safety Cabinet or the Administrative Office of the Courts; or

2. Criminal records check conducted by means of a fingerprint check of the National Crime Information Database;

(b) Check of the nurse aide and home health aide abuse registry established pursuant to 906 KAR 1:100; and

(c)1. Tuberculosis risk assessment performed and reported by a physician, advanced registered nurse practitioner, physician’s assistant, or registered nurse.  
2. If a determination is made from the annual tuberculosis risk assessment that the employee is at increased risk for developing tuberculosis infection, or for progressing to active TB disease if infected, the employee shall submit to a follow-up TST or BAMT.  
3.  An employee who has a positive TST result or a newly positive BAMT shall have a medical evaluation for possible active TB and receive a chest x-ray.
4. If the annual tuberculosis screening reveals that the employee is recently infected, the employee shall not provide direct services to a client until evidence is provided documenting that the employee is free of active tuberculosis as verified through a health professional’s statement signed by a physician, advanced registered nurse practitioner, physician’s assistant, or a registered nurse.

(5) A personal services agency shall maintain documentation of the following in employee records:

(a) The results of each criminal record check conducted pursuant to subsection (2)(a) and subsection (4)(a) of this section;

(b) The results of each check of the nurse aide and home health aide abuse registry conducted pursuant to subsection (2)(b) and subsection (4)(b) of this section;  
(c) The results of the substance abuse test conducted pursuant to subsection (1)(c) of this section; and  

(d)  Documentation from a health professional that the employee is free of active TB and, if applicable, documentation of a follow-up TST or BAMT, chest x-ray, or medical evaluation. 
(6) A personal services agency shall:

(a) Maintain employee records for a period of at least five (5) years; and
(b) Ensure that the records of current employees are:

1. Maintained on the premises of the agency; or
2. Accessible via a central computer file.
(7) No personal services agency or agency employee shall be, or apply to be a client’s:

(a) Guardian;

(b) Power of attorney;

(c) Conservator;

(d) Limited conservator; 

(e) Limited guardian; 

(f) Standby guardian; or

(g) Testamentary guardian.
Section 7. Staff training and competency.
(1) Prior to providing direct services to a client, each employee shall receive training from the personal services agency regarding the following:

(a) Procedures for reporting abuse, neglect, or exploitation of an adult pursuant to KRS 209.030(2) and (3), or child abuse or neglect pursuant to KRS 620.030(1); 
(b) Procedures for facilitating the self-administration of medications, which prohibits an employee from:

1. Removing medication from its packaging or medication container; or 
2. Handling medication for a client; and

(c) Effective communication techniques tailored to individual client needs.     
(2)(a) A personal services agency shall evaluate the competency of each employee who will provide direct services to a client. 
(b) The agency’s evaluation to determine competency shall pertain to each personal services task the agency chooses to have the employee perform. 

(3)(a) An employee’s evaluation and a determination by the personal services agency that the employee is competent to perform a personal services task shall occur before the employee performs the task for a client without direct agency supervision.
    (b) The content of the employee’s training and evaluation shall:

1. Be documented and maintained in the employee’s record, which shall be retained for a period of at least five (5) years; and

2. Include the date and the signature of the:

a. Person who conducted the training and evaluation; and

b. Employee who received the training and evaluation.
Section 8.  Service Agreement.  

(1) Each personal services agency shall provide a written service agreement to the client or the client's designated representative that includes the following:  
(a) The charge for each service provided by the personal services agency;

(b) The personal services agency's policy for notifying the client or client’s designated representative of any change in the charge for services.  Notice of an increase in the charge for services shall be given to a participating client or client’s designated representative at least thirty (30) calendar days in advance of the effective date of the increase, and any increase in the amount billed to the client shall be documented on the client’s service plan in accordance with Section 9(3) of this administrative regulation;

(c) The hours the personal services agency's office is open for business;

(d) The procedure for contacting the personal services agency's manager or the manager's designee;

(e) The procedure and telephone number to call for the purpose of filing a grievance with the personal services agency as described in Section 10 of this administrative regulation; 
(f) An explanation of whether the personal services agency:

1. Directly employs the individual who will be providing personal services to the client;

2. Provides bonded protection for the client; and

3. Pays workers compensation or other benefits for the individual who will be providing personal services to the client;  

(g) Name of the personal services agency’s owner, including anyone with a significant financial interest in the agency;

(h) The procedure for changing or terminating a client’s service plan; and

(i) A statement of client rights, which shall include the following:

1. The client has the right to have the client's property treated with respect;

2. The client has the right to request a change in his or her service plan, including the temporary suspension, permanent termination, temporary addition, or permanent addition of a service;

3. The client has the right to file a grievance as described in Section 10 of this administrative regulation regarding services, employee conduct, or the lack of respect for property and not be subject to discrimination or reprisal for filing the grievance; and

4. The client has the right to be free from verbal, physical, and psychological abuse and to be treated with dignity. 

(2) A personal services agency shall report to the cabinet an incident of suspected:

(a) Abuse, neglect, or exploitation of an adult pursuant to KRS 209.030(2) and (3); or

(b) Child abuse or neglect pursuant to KRS 620.030(1).

Section 9.  Service plan.  

(1) A personal services agency's manager or the manager's designee shall prepare a service plan.  The initial service plan shall:

(a) Be in writing, dated, and signed by the:

1. Individual who prepared it; and
2. Client or client’s designated representative; 
(b) List the types and schedule of services to be provided to the client; and
(c) Identify the charge per service and total amount that will be billed to the client.

(2)(a) A change in the provision of any service shall be documented in the written service plan.
(b) If a change in services results in a change in the amount billed to the client, the revised service plan shall include an explanation of the new charges to the client and be signed and dated by:

1. The personal services agency employee who documented the change in the plan; and

2. The client or the client’s designated representative.

(c) If a change in services does not result in any change in the amount billed to the client, the revised service plan shall not require a second signature by the client or the client’s designated representative.
(3) A personal services agency shall provide a copy of the service plan to the client within ten (10) calendar days of the date that:

(a) The agency begins providing initial services; or
(b) A change in the provision of a service is documented in the written service plan. 

Section 10. Client grievances.

(1) A personal services agency shall investigate a grievance made by a client or the client's designated representative alleging:

(a) An issue with a service that is furnished;

(b) Failure to furnish a service listed in the service plan;
(c) Failure to provide thirty (30) day advance notice of an increase in the amount the agency charges for its services;

(d) Inappropriate conduct of an employee while the individual is providing services to the client; or

(e) A violation of the client’s rights.
(2)(a) A personal services agency shall:

1. Document how the agency investigated each grievance; and 
2. Maintain on file for a period of at least five (5) years a written record documenting the outcome of the agency’s investigation, including any action taken by the agency.  
(b) Upon completing an investigation of a grievance, the personal services agency shall document that it notified the individual who reported the grievance of the outcome of the investigation and any action the agency plans to take as a result.
Section 11.  Complaint investigations.

(1) The OIG shall investigate a:

(a) Report of any business that provides personal services without receiving certification.  A report received prior to December 31, 2009, of a business that provides personal services without certification shall not be accepted for investigation; 

(b) Report of any business that markets its services as a personal services agency without receiving certification.  A report received prior to December 31, 2009, of a business that markets its services as a personal services agency without certification shall not be accepted for investigation; 

(c) Complaint against a certified personal services agency in which the agency is alleged to be in noncompliance with the requirements of this administrative regulation or KRS 216.712; 

(d) Complaint against a certified personal services agency in which an agency employee is alleged to have abused or neglected a client, or misappropriated a client’s property; or
(e) Complaint against a certified personal services agency in which an agency employee is alleged to have provided services to a client that exceed the scope of personal services or facilitated the self-administration of medication in a manner that fails to comply with the criteria established pursuant Section 1(8) of this administrative regulation.   
(2)(a)  A certified personal services agency or a business that is the subject of a complaint investigation shall not deny access to a representative of the OIG, after proper identification, to make an inspection for determining compliance with the requirements of this administrative regulation or KRS 216.712.

(b) Denial of access, including any effort to delay, interfere with, or obstruct an effort by a representative of the OIG to enter the agency or deny access to records related to an inspection or investigation shall result in revocation of a personal services agency’s certification.  
Section 12.  Request for Additional Information and Plans of Correction.  
(1) An entity that applies for initial certification prior to December 31, 2009, shall submit, within sixty (60) calendar days from the date the OIG receives the entity’s Application for Certification to Operate a Personal Services Agency, OIG - 1180, documentation that its manager and each employee who provides direct services have submitted to, and completed the:

(a) Substance abuse test required by Section 6(2)(c) of this administrative regulation; and

(b) Tuberculosis screening required by Section 6(2)(d) of this administrative regulation.
 (2) If an entity fails to submit documentation as required by subsection (1) of this section within sixty (60) calendar days from the date the application is received by the OIG, the application shall be considered incomplete and certification shall not be approved.    

(3)(a) The OIG shall notify an applicant or certified personal services agency in writing after:

1. Receipt of an incomplete or illegible application for initial certification or recertification; 

2. Receipt of an application for initial certification or recertification in which additional information is needed by the OIG to verify that the applicant or personal services agency is in compliance with the requirements of this administrative regulation and KRS 216.712; or
3. Completion of a complaint investigation pursuant to Section 11 of this administrative regulation.
(b) The OIG’s written notification specified in paragraph (a) of this subsection shall request that the applicant or certified personal services agency submit the following within ten (10) calendar days of the date of the notice:

1. Additional information needed by the OIG to deem an initial or recertification application as complete or legible.  An exemption to the ten (10) day submission requirement shall apply if the personal services agency has been granted a sixty (60) calendar day extension to submit evidence of substance abuse testing or tuberculosis screening in accordance with subsection (1) of this section;  
2. Additional information needed by the OIG to make a determination of compliance with the requirements of this administrative regulation and KRS 216.712; or
3.  A written plan of correction if the OIG has found upon completion of a complaint investigation that the certified personal services agency is in violation of this administrative regulation or KRS 216.712.  A plan of correction shall:

a. Be signed by the personal services agency’s owner or manager;

b. Specify the date by which the agency intends to have corrected the violation;

c. Identify the specific measures the agency intends to use to correct the violation; and

d. Identify the specific measures the agency plans to use to ensure the violation will not recur. 

(c) The OIG shall review additional information or a written plan of correction submitted pursuant to paragraph (b) of this subsection and notify the applicant or certified personal services agency in writing of the decision to:

1. Approve or not approve an application;

2. Accept or not accept a plan of correction; or

3. Deny or revoke certification for a violation of this administrative regulation or KRS 216.712.

(d) If the OIG determines that a plan of correction is not acceptable and makes a written request for an amended plan of correction, the certified personal services agency shall submit the amended plan of correction within ten (10) calendar days of the date of the OIG’s written request.  The OIG shall review an amended plan of correction and notify the personal services agency in writing of the decision to:

1. Accept the amended plan of correction;

2. Deny or revoke certification for a violation of this administrative regulation or KRS 216.712; or
3. Require the agency to submit an acceptable plan of correction.

(e) A certified personal services agency that fails to submit an acceptable plan of correction or acceptable amended plan of correction shall have its certification revoked.         

(4) The OIG may impose fines in accordance with KRS 216.714(1) or (2).

Section 13.  Denial and Revocation.
(1) Initial certification shall be denied if an applicant:

(a) Has a significant financial interest in the entity applying for certification and held a significant financial interest in a personal services agency or health facility licensed pursuant to KRS Chapter 216B in which the agency’s certification or facility’s licensure was revoked during the three (3) years immediately preceding the filing of the application;
(b) Knowingly misrepresents or submits false information on the application; or
(c) Submits an application which fails to validate the entity’s compliance with the requirements of this administrative regulation and KRS 216.712.

(2) Certification shall be revoked if a personal services agency:

(a) Fails to apply for annual recertification pursuant to Section 4(1) of this administrative regulation;

(b) Knowingly misrepresents or submits false information on the application at the time of annual recertification;

(c) Submits an application for annual recertification which fails to validate the agency’s compliance with the requirements of this administrative regulation and KRS 216.712;

(d) Fails to comply with the background check and employment requirements of Section 6(2), (3), and (4) of this administrative regulation; 

(e) Knowingly retains an employee who is:

1. Found by the cabinet to have abused or misappropriated a client’s property; or 
2. Convicted of, or pleads guilty, to a crime as defined by KRS 216.710(3); 

 
(f) Fails to submit an acceptable plan of correction or acceptable amended plan of correction pursuant to Section 12(3)(b)2 or (d) of this administrative regulation; 
(g) Interferes with a cabinet representative’s ability to perform an official duty; or 
(h) Provides services that are beyond the scope of personal services as defined by KRS 216.710(7).
 
(3) Written notice of adverse action shall be provided at least thirty (30) calendar days prior to the effective date of the denial or revocation.
(4) The adverse action notice shall:

 
(a) Explain the reason for the denial or revocation of certification;

  
(b) Specify that the personal services agency shall cease operation prior to the effective date of the adverse action;
(c) Advise the personal services agency of the right to request an appeal prior to the effective date of the adverse action; 

(d) Specify that denial or revocation shall be stayed if an appeal is requested; and
(e) Require the agency to surrender the certificate of operation to OIG when the denial or revocation becomes effective.
Section 14. Closure of a Personal Services Agency.  If a personal services agency closes voluntarily or as the result of adverse action, the agency shall relinquish to the OIG its certificate to operate as a personal services agency immediately after the effective date of the closure.     
Section 15. Appeals. 
(1) A personal services agency that submits a written request for appeal within thirty (30) calendar days of the date the agency receives a notice of adverse action shall be afforded a hearing in accordance with KRS Chapter 13B.

(2) If a hearing officer’s final order does not uphold revocation of certification, the personal services agency may resume providing personal services.

Section 16. Incorporation by Reference.  The following material is incorporated by reference:
(1) "OIG - 1180, Application for Certification to Operate a Personal Services Agency", edition November 2009.
(2) This material may be inspected, copied, or obtained, subject to applicable copyright law, at the Office of Inspector General, 275 East Main Street, Frankfort, Kentucky 40621, Monday through Friday, 8 a.m. to 4:30 p.m. 
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REGULATORY IMPACT ANALYSIS AND TIERING STATEMENT

Regulation:  906 KAR 1:180E

Contact Person:  Stephanie Brammer-Barnes, 502-564-2888


(1) Provide a brief summary of:


(a) What this administrative regulation does:  This administrative regulation establishes standards for the certification of personal services agencies.

  
(b) The necessity of this administrative regulation:  This administrative regulation is necessary to establish standards for the certification of personal services agencies as mandated by the passage of SB 22 from the 2009 Session of the Kentucky General Assembly.

(c) How this administrative regulation conforms to the content of the authorizing statutes:  This administrative regulation conforms to the content of KRS 216.710 – 216.716 by establishing standards for the certification of personal services agencies.


(d) How this administrative regulation currently assists or will assist in the effective administration of the statutes:  This administrative regulation will assist in the effective administration of the statutes by setting forth the certification requirements for personal services agencies.  


(2) If this is an amendment to an existing administrative regulation, provide a brief summary of:  


(a) How the amendment will change this existing administrative regulation:  This is a new administrative regulation, required by SB 22 from the 2009 Session of the Kentucky General Assembly.     

    
(b) The necessity of the amendment to this administrative regulation: This is a new administrative regulation, required by SB 22 from the 2009 Session of the Kentucky General Assembly.     


(c) How the amendment conforms to the content of the authorizing statutes: This is a new administrative regulation, required by SB 22 from the 2009 Session of the Kentucky General Assembly.     


(d) How the amendment will assist in the effective administration of the statutes: This is a new administrative regulation, required by SB 22 from the 2009 Session of the Kentucky General Assembly.     


(3) List the type and number of individuals, businesses, organizations, or state and local governments affected by this administrative regulation:  This administrative regulation will affect any entity that applies for certification as a personal services agency.

(4) Provide an analysis of how the entities identified in question (3) will be impacted by either the implementation of this administrative regulation, if new, or by the change, if it is an amendment, including:


(a) List the actions that each of the regulated entities identified in question (3) will have to take to comply with this administrative regulation or amendment:  Entities interested in obtaining certification as a personal services agency will be required to submit an application to the Office of Inspector General (OIG).  Upon approval by the OIG, certified personal services agency staff will be required to submit to the following:  criminal record checks at the time of initial hire and annually; a check of the nurse aide and home health aide abuse registry at the time of initial hire and annually; a substance abuse test at the time of initial hire; and tuberculosis screening at the time of initial hire and annually.  Personal services agencies will be required to provide training to staff and evaluate employee competency.  Personal services agencies will also be required to maintain written service plans with clients.  (Service plans include the types and schedule of services provided to the client, and the charge per service including the total amount billed to the client.)  Personal services agencies will be required to conduct internal investigations of certain grievances made by clients, such as alleged failure to furnish a service listed in the service plan, alleged inappropriate employee conduct, or an allegation that a client’s rights have been violated by staff.  Additionally, personal services agencies will be subject to on-site inspection by the OIG only upon receipt of a complaint alleging the following:  noncompliance with the requirements of this administrative regulation or KRS 216.712; possible abuse or neglect of a client, or misappropriation of a client’s property by a personal services agency employee; or complaint that an employee has provided services to a client that exceed the scope of personal services.                  


(b) In complying with this administrative regulation or amendment, how much will it cost each of the entities identified in question (3):  An applicant for initial certification as a personal services agency will be required to pay an initial application fee of $500 and an annual recertification fee of $350 annually thereafter.  A fee of $350 will be imposed for a change in an ownership interest of more than twenty-five (25) percent of the personal services agency. 

(c) As a result of compliance, what benefits will accrue to the entities identified in question (3):  As mandated by SB 22 from the 2009 Legislative Session, an entity that demonstrates compliance with this administrative regulation will be approved for certification as a personal services agency.       


(5) Provide an estimate of how much it will cost the administrative body to implement this administrative regulation:  


(a) Initially:  The Cabinet anticipates that it will cost approximately $35,100 during the first year of implementation of the personal services agency certification program.  This figure was based on several factors including the number of hours the Office of Inspector General anticipates its survey staff may spend investigating complaints, the number of hours needed for staff to review and process initial certification applications, annual recertification applications, and change of ownership applications, supervisory review, technical assistance, travel costs, postage and supplies, and other indirect costs.   


(b) On a continuing basis:  Approximately $35,100.

(6) What is the source of the funding to be used for the implementation and enforcement of this administrative regulation:  The source of funding to be used for implementation and enforcement of this administrative regulation includes the Kentucky personal services agency fund, which is created by KRS 216.716 and made up of certification fees and fines collected pursuant to KRS 216.712 and 216.714.  

(7) Provide an assessment of whether an increase in fees or funding will be necessary to implement this administrative regulation, if new, or by the change if it is an amendment:  This administrative regulation establishes an initial certification fee of $500 and an annual recertification fee of $350.  A fee of $350 will be imposed for a change in an ownership interest of more than twenty-five (25) percent of the personal services agency. 


(8) State whether or not this administrative regulation established any fees or directly or indirectly increased any fees: This administrative regulation establishes an initial certification fee of $500 and an annual recertification fee of $350.  A fee of $350 will be imposed for a change in an ownership interest of more than twenty-five (25) percent of the personal services agency.  


(9)  TIERING: Is tiering applied?  (explain why or why not)  Tiering is not applicable as compliance with this administrative regulation applies equally to all individuals or entities regulated by it.

FISCAL NOTE ON STATE OR LOCAL GOVERNMENT

Regulation No.  906 KAR 1:180E             Contact Person:  Stephanie Brammer-Barnes

1. Does this administrative regulation relate to any program, service, or requirements of a state or local government (including cities, counties, fire departments, or school districts)? 


Yes  _X___      No _____


If yes, complete questions 2-4.


 2. What units, parts or divisions of state or local government (including cities, counties, fire departments, or school districts) will be impacted by this administrative regulation?  An entity seeking certification to operate a personal services agency.       


3. Identify each state or federal statute or federal regulation that requires or authorizes the action taken by the administrative regulation.  KRS 216.710 – 216.716.

4. Estimate the effect of this administrative regulation on the expenditures and revenues of a state or local government agency (including cities, counties, fire departments, or school districts) for the first full year the administrative regulation is to be in effect. 


(a) How much revenue will this administrative regulation generate for the state or local government (including cities, counties, fire departments, or school districts) for the first year?  The Cabinet anticipates collecting approximately $37,500 in fees during the first year.    

(b) How much revenue will this administrative regulation generate for the state or local government (including cities, counties, fire departments, or school districts) for subsequent years?  The Cabinet anticipates collecting approximately $30,000 in fees during subsequent years.      

(c) How much will it cost to administer this program for the first year?  The Cabinet anticipates that it will cost approximately $35,100 during the first year of implementation of the certification program for personal services agencies.      


(d) How much will it cost to administer this program for subsequent years?  Approximately $35,100.
Note: If specific dollar estimates cannot be determined, provide a brief narrative to explain the fiscal impact of the administrative regulation.


Revenues (+/-):


Expenditures (+/-):



Other Explanation:

COMMONWEALTH OF KENTUCKY

CABINET FOR HEALTH AND FAMILY SERVICES

Office of Inspector General
906 KAR 1:180E, Operation and services; personal services agencies

Summary of Material Incorporated by Reference

The "OIG - 1180, Application for Certification to Operate a Personal Services Agency", edition November 2009, is the form submitted to the Office of Inspector General by an entity applying for initial certification or annual recertification, or by a new owner of a certified personal services agency to report a change of ownership.  The form contains five (5) pages.

The total number of pages incorporated by reference is five (5) pages.
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