

The Impact of Domestic Violence on 

Child Custody and Visitation





The reality of domestic violence is that it is a pattern of behavior engaged in by the perpetrator to gain control over the victim.  In the context of families, what this means is that the civil legal actions concerning the protective order and the divorce resolve only part of the problem.  The most troubling and the most difficult areas in the law concerning domestic violence continue to be its impact on its smallest victims:  the children.  Issues of custody and visitation are areas in which the courts must struggle to ensure that both adult victims of domestic violence and their children are protected from further abuse by the perpetrator, while, to the extent possible, the children are permitted to develop a safe relationship with their parents.  Perhaps the best way to view effective court intervention in these situations is by seeing it on a continuum, with one end of the spectrum having the least court intervention (in cases having no history of domestic violence, with the parents left relatively autonomous and making decisions about child-rearing in an agreed joint custody arrangement), to the opposite end, where domestic violence presents a threat of serious physical injury to the other parent and/or child, and visitation is denied:



Agreed Joint Custody�Court Structured Joint Custody�Sole Custody�Supervised Visitation and/or Limited Visitation�No Visitation��Parents maintain flexible schedule and determine child’s needs autonomously�No significant risk of physical/emotional harm to children or adults

Court develops guidelines that consider child’s developmental needs

�Domestic Violence

Child abuse/neglect (investigated, is a finding)

Parental substance abuse (alcohol/drugs)

Significant risk that visiting parent will remove children from jurisdiction�Domestic violence that involves direct/indirect threat of serious physical harm to adult caretakers and/or child

Substantiated child abuse and neglect and court determination that continued contact between noncustodian and child poses significant risk to child.��

A Working Guide to Visitation in Kentucky (Sponsored by:  Office of Kentucky Legal Services, Kentucky Domestic Violence Association, Kentucky Commission on Women, Kentucky Psychological Association, Cabinet for Families and Children - Department for Community Based Services, Cabinet for Health Services - Department for Mental Health and Mental Retardation Services, Vice Chancellors of the Office for Research Grants - University of Kentucky, University of Kentucky Law School) at 14 (May 1996).�



I.	Custody Issues



A.	Fleeing the Abuser Does Not Equal Abandonment of the Children

When victims of domestic violence flee the abuser, they may be forced to do so under circumstances where they have little opportunity to plan in advance and are in great fear for their lives.  Often this means that a victim may arrive at a shelter or other secure area, having had to leave precipitously and without her children.  Such flight to protect her own life, in the past, meant that the victim was vulnerable to charges that she abandoned the children, leaving her greatly disadvantaged in a subsequent custody suit.



Present legislation prohibits such an outcome for victims of domestic violence who leave the family residence.  “The abandonment of the family residence by a custodial party shall not be considered where said party was physically harmed or was seriously threatened with physical harm by his or her spouse, when such harm or threat of harm was causally related to the abandonment.” KRS 403.270.   The provisions of KRS 403.270 have been echoed in the case law.  In Davis v. Collinsworth, Ky., 771 S.W.2d 329 (1989), for example, the court over-turned a lower court ruling finding the mother, a victim of domestic violence, to be unfit.  The batterer had forced the mother from the house and threatened her not to try to return or to see her two children.  The court held that such evidence did not constitute proof of unfitness, going on to state that:



Of course, there can be no abandonment when, as here, the wife was forced to leave the home under threat of physical violence. . . The mother’s only shortcoming was founded in poverty, and we note with interest that no effort was made by the Commonwealth to secure aid for the mother as the destitute mother of children of a convicted felon, thus multiplying her difficulties.



Davis, 771 S.W.2d at 330.



B.	Safety Perils Posed by Joint Custody



While not requiring equally shared physical custody, a joint custody arrangement still requires that both parents share in major decisions of child rearing.  Such an arrangement can present multiple problems for the safety and well-being both of women who have ended violent relationships, and for the children involved.  From the perspective of the mother who has been abused, a joint custody arrangement presents still another opportunity for the abuser to attempt to exert control over her, and to do so in one of the most alarming manners possible, i.e., through the children.  In his continuing effort to gain control over the mother, the abuser may well object to her proposed decisions for the children or to erect stumbling blocks for the implementation of any decisions once made.  Simply put, a joint custody arrangement increases a victim’s contact with her abuser, and such contacts may well continue to be contacts that present serious concerns for the victim’s safety.



Joint custody arrangements may also place the children at increased risk, as well.  An abuser who batters his spouse or partner not only harms the woman by doing so, but he also directly harms the children.  “Children raised in homes touched by domestic abuse are often left with deep scars, revealed in the form of increased anxiety, insecurity and a greater likelihood for later problems in interpersonal relationships.” In Re Marriage of Brainard, 523 N.W.2d 611, 615 (Iowa App. 1994).  Numerous studies have related the scope and type of harm inflicted upon children who grow up in homes where domestic violence is present:



It is estimated that child abuse is present in one-half of homes where spousal abuse is present. . . There are other significant effects of domestic abuse on children.  It is believed that about 70% of batterers grew up in violent homes. . . Moreover, children raised in violent homes are much more likely to engage in illegal acts.  The history of family violence or abuse is the most significant difference between delinquent and non-delinquent youth.



Brainard, 523 N.W.2d at 615, footnote 2 (citations omitted).  



The harm inflicted is not limited to those children who were directly physically abused or who witnessed the abuse perpetrated upon their parent.  In October, 1990, Congress unanimously passed House concurrent Resolution 172, in which it made the legislative finding that “even children who do not directly witness spousal abuse are affected by the climate of violence in their homes and experience shock, fear, guilt, long-lasting impairment of self-esteem, and impairment of developmental and socialization skills.”  Beyond such psychological harm, such children suffer direct physical harm:



Children of victims of domestic violence also suffer when the abused parent, who is generally their primary caretaker, cannot devote proper attention to the children’s needs because of the abused parent’s depression, low self-esteem, and low energy, not to mention the obvious physical injuries from domestic violence which can render victims bedridden or hospitalized . . . A child placed in the custody of a perpetrator of domestic violence remains at risk.  More than fifty percent of perpetrators who batter their spouse will also batter their children and the pattern of spouse abuse usually precedes the abuse of the child.



Heck v. Reed, 529 N.W.2d 155 (N.D. 1995).



The harm perpetrated by the batterer not only upon the spouse but also upon the children has lead many state courts and legislatures to conclude that “evidence of domestic abuse adversely reflects on the abusing spouse’s ability to participate as a joint custodian.” Brainard; see also Custody of Vaughn, 664 N.E.2d 434 (Mass. 1996); Knock v. Knock, 621 A.2d 267 (Conn. 1993).  An increasing number of states have enacted legislation which would limit or restrict a batterer’s ability to enter into a joint custody arrangement.  North Dakota, Oklahoma, and Louisianna, for example, provide that evidence of domestic violence creates a rebuttable presumption that joint custody is not in the best interest of the child.  N.D. Cent.Code Section 14-05-22.3; Okla.Stat.Ann.Tit. 43, Section 112.2; La. Rev.Stat.Ann. Section 9:364A.  Texas prevents joint custody from being ordered when there is evidence of domestic abuse. Tex.Fam.CodeAnn. Section 14.021(h).  And in Montana, a finding of domestic violence is a sufficient basis for a court finding that joint custody is not in the child’s best interest. Mont.Code.Ann. Section 40-4-224(1).



Here in Kentucky, decisions concerning joint custody are based upon the “best interest” of the child. KRS 403.270(4).  In assessing the best interest of the child, the case law has demonstrated no preference for awarding joint custody or for even requiring that the court first consider joint custody before eventually granting sole custody to one parent.  In Squires v. Squires, Ky., 854 S.W.2d 765 (1993), the Supreme Court expressly refused to adopt such a preference, holding that if would NOT endorse such a preference as was shown by the Court of Appeals in Chalupa v. Chalupa, Ky.App., 830 S.W.2d 391 (1992).  As noted by the court in Squires, a custody determination must always, of necessity, be based on individualized determinations concerning the particular child.  



In cases of domestic violence, however, it would appear that sole custody would be the safest option for the adult victim, and the arrangement, in general, most in the best interest of the child.  As seen from above, joint custody poses additional risk for both the spouse and the child.  And, as noted by one Kentucky commentator, “mandatory joint custody may be especially dangerous for domestic violence victims.” L. Graham and J. Keller, Kentucky Practice -- Domestic Relations Law, Section 21.29 at 152 (1997).  “In the context of domestic violence. . . joint custody is often an inappropriate option  . . . The on-going communication required by joint custody arrangements (i.e., physically transferring children back and forth between the parties) ultimately provides a myriad of legally required opportunities for the batterer to continue his abuse.” A Working Guide to Visitation in Kentucky, at 7.  In particular, it appears that joint custody, which “at a minimum” . . . involves parental consultation on significant choices to be made with regard to child rearing”, Domestic Relations, Section 21.28 at 149, necessitates an equality between the parents and the ability to have a productive dialogue.  Such equality and dialogue are the complete opposite of what is found in relationships involving domestic violence.  In recognition of the inequality and inherent coercion of such relationships, the domestic violence statutes explicitly prohibit courts from ordering mediation as a condition for obtaining a domestic violence order.  The same policies which dictated the “no mediation” rule in the context of domestic violence orders would also appear to operate here in the custody context to dictate against joint custody.  Attorneys who represent victims of domestic violence must be prepared to assert these reasons, going to the best interest of the child, to make clear to the court that their client is in no way an “unfriendly parent.”



By statute, the best interest of the child is defined to include an examination of the following factors, with an examination of any acts of domestic violence specifically mandated: 



1.	the wishes of the child’s parent or parents as to his custody;

2.	the wishes of the child as to his custodian;

3.	the interaction and interrelationship of the child with his parent or parents, his siblings, and any other person who may significantly affect the child’s best interests;

4.	the child’s adjustment to his home, school, and community;

5.	the mental and physical health of all individuals involved; and 

6.	information, records and evidence of domestic violence, as defined in KRS 403.720.



KRS 403.270(1) (emphasis added).  The statute later goes on to address the impact of the evidence of domestic violence:  “the court shall not consider conduct of a proposed custodian that does not affect his relationship to the child.  If domestic violence and abuse is alleged, the court shall determine the extent to which the domestic violence and abuse has affected the child and the child’s relationship to both parents.”  KRS 403.270(2).  Given the statistical evidence and legislative findings referred to above, it would appear that even those children who have not witnessed domestic violence themselves have suffered harm and are at further risk of harm from the batterer’s actions although no published Kentucky opinion exists on the issue.  Further, examining KRS 403.270(1)(c), concerning the inter-relationship between parents and children, in conjunction with KRS 403.270(4), it seems clear that a parent who assaults the child’s other parent may well leave the victim parent physically or psychologically less able to care for the child.  Such an act by the perpetrator damages the child’s relationship with the other parent, and prohibits the child from receiving the necessary nurturing -- neither of which can be seen as being in the child’s interest.  



One Kentucky case does address the harm caused to children who witness domestic violence.  In Dillard v. Dillard, Ky.App., 859 S.W.2d 134 (1993),the court examined the harm caused to a child who witnessed his father assault his step-mother, noting that the child had come to have a general disrespect for women, and that the child’s situation was ‘serious and profound, and unless there is a change in his environment and long term treatment, he will emulate [batterer’s] unfortunate characteristics and will turnout to be abusive and hostile, and will be unable to maintain a stable marital relationship when he reaches adulthood.”  Finding that such a violent environment seriously endangered the child’s mental and emotional health, the court found modification of the custody arrangement was necessary, changing it to the boy’s mother, who had been abused by the father in the past.



C.	Modification of Custody



Modification of a custody decree is governed both by case law and state.  According to case law, “the trial court may intervene to modify a previous joint custody award only if the court first finds that there has been an inability or bad faith refusal of one or both parties to cooperate.”  Mennemeyer v. Mennemeyer, Ky. App., 887 S.W.2d 555, 558 (1994).  As subsequently explained by the Court of Appeals, “Mennemeyer was intended only to establish a threshold procedural requirement, regarding the existence of an inability or bad faith refusal of the parties to cooperate, which must be met before a trial court may consider whether to modify an award o joint custody.”  Jacobs v. Edelstein, Ky. App., 959 S.W.2d 781, 784 (1998).  



Pursuant to statute, modification is generally prohibited unless it is found that the child’s current environment may seriously endanger the child’s physical, mental, moral, or emotional health. KRS 403.340(1)(2)(c).  As in the initial custody determination, domestic violence is a specified factor which the court is required to consider when determining whether such custody should be modified:  



In determining whether a child’s present environment may endanger seriously his physical, mental, moral, or emotional health, the court shall consider all relevant factors, including, but not limited to: . . . 



(d) If domestic violence and abuse, as defined in KRS 403.720, is found by the court to exist, the extent to which the domestic violence and abuse has affected the child and the child’s relationship to both parents.



KRS 403.340(3).  Kentucky courts have ordered custody to be modified because of domestic violence, even when the child was not physically injured from the violence, but when the child did sustain emotional harm from witnessing such.  See Dillard v. Dillard, Ky.App., 859 S.W.2d 134 (1993).



Another factor which the court must consider is essentially a “friendly parent” provision, i.e., an examination of whether the custodial parent has refused visitation to the other: “repeated or substantial failure, without good cause as specified in KRS 403.240, of either parent to observe visitation.” KRS 403.340(3)(c).  Many victims of domestic violence, fearing to let their child have visitation with the individual who battered them, fear being found in noncompliance with KRS 403.340(3)(c).  While this provision does initially appear to be in some conflict with KRS 403.340(3)(d), subpart (c) is premised upon a “substantial or repeated” failure to observe visitation, and under the express language of the statute, an occasional or single failure to provide visitation would not trigger the provision.  Further, subpart (c) exempts domestic violence from the “friendly parent” analysis, since “good cause” is defined to include “reasonable belief by either party that there exists the possibility of endangerment to the physical, mental, moral, or emotional health of the child, or endangerment to the physical safety of either party.” KRS 403.240.



D.	Impact of KRS 510.310



In many instances of domestic violence, the form of abuse may take the form of a sexual assault committed against the spouse.  Subject to KRS Chapter 510, such marital sexual assaults are required to be reported within one year or no criminal prosecution will result.  In addition, KRS 510.310 states that evidence concerning such pending charges shall not be admitted into evidence in any child custody or visitation suits:



In any proceeding to determine custody of or visitation with children, no evidence that one has been charged with violation of this statute, if the person charged and the complainant are married or that such a proceeding is pending, or any evidence regarding the circumstances on which such charge is based, shall be admissible into evidence on the issue of custody or visitation, nor shall any weight be given by any court to the existence of such a proceeding or the facts on which such proceeding is based.  Nothing herein shall be construed to prevent evidence of incest or sexual assault or abuse of a child from being admitted in a custody or visitation proceeding.



The scope and impact of KRS 510.320 are still unclear.  Supposedly, by referring to “this statute”, it is referring to marital sexual assaults.  The General Assembly passed this provision at the time it removed the statutory bar to prosecutions of marital sexual assaults, and apparently did so fearing that false accusations of rape would be used in the child custody and visitation context.  However, it is not clear whether KRS 510.320 would withstand judicial scrutiny:



If the statutory bar does more than make criminal rape charges inadmissible, it conflicts with the requirements of the custody statute’s domestic violence provisions, which demand that trial courts consider assaultive conduct even if [it] includes rape.  If two statutes conflict, courts are required to reconcile their requirements and, if that is not possible, to apply the more specific statute.  If KRS 510.310 were applied to prohibit a court’s consideration of serious physical injury occurring during a domestic violence incident because the incident involved rape, the statute might violate the separation of power rules of the Kentucky Constitution by impermissibly controlling relevancy. . . To the extent that married women are not protected from violent sexual assault the statute creates a classification that may be impermissible under equal protection rules. . . Even assuming, for argument’s sake, that the legislature has appropriate concerns regarding false charges of marital rape, a rule designed to protect against those charges would not necessarily constitute an “exceeding persuasive” rational for prohibiting court consideration of serious physical injury related to domestic violence.



Domestic Relations Law, Section 21.18, at 127-128, footnote 3.



II.	Visitation



Like custody issues, visitation guidelines are established by statute, and mandate that judges consider the effects of domestic violence.  Generally, a party not awarded custody is entitled to “reasonable visitation rights unless the court finds, after a hearing, that visitation would endanger seriously the child’s physical, mental, moral, or emotional health.”  KRS 403.320.  Upon request by either party, the court is required to issue very specific orders detailing the “frequency, timing, duration, conditions, and method of scheduling visitation.” KRS 403.320(1).  Victims of domestic violence, in particular, may wish to invoke this provision of the statute to obtain as detailed a visitation order as possible, preferably one which provides for a third party to handle the exchange of the children for the visitation.  Visitation continues to be problematic in many divorce cases, with the perpetrator far too often attempting to use the visitation as a way to once again exert power and control over the adult victim.  Detailed orders with neutral parties agreeing to provide areas to exchange the children can reduce the potential for abuse by the perpetrator.



Most importantly, in cases where domestic violence has been alleged, the court is required to hold a hearing “to determine the visitation arrangement, if any, which would not endanger seriously the child’s or the custodial parent’s physical, mental, or emotional health.” KRS 403.320(2).  Notably, the statute requires the court to consider the well-being not only of the child, but of the custodial parent as well.  Many perpetrators of domestic violence end up incarcerated, either for the crimes they have committed in the domestic violence context, or for other unrelated crimes.  Case law is clear that incarceration, in and of itself, will not deprive a parent of his right to a hearing concerning visitation. Alexander v. Alexander, Ky.App., 900 S.W.2d 615 (1995); Smith v. Smith, Ky. App., 869 S.W.55 (1994).  However, the statute’s emphasis upon the court’s crafting a visitation arrangement “if any” which would not seriously endanger either the child or the custodial parent in cases of domestic violence does – in theory --  leave courts with the option of denying visitation altogether to a domestic violence perpetrator.



Like custody, visitation can be modified.  Such modification must be based on the best interest of the child, and uses the same standard as for determining the initial visitation:  a court cannot restrict a party’s visitation rights unless it finds that the “visitation would endanger seriously the child’s physical, mental, moral, or emotional health.” KRS 403.320(3).









III.	Crossing National and State Boundaries



Issues of child custody are issues decided by state law, and these issues become very complex when children are moved across state and/or national boundaries.  In homes where domestic violence exists, children may be taken across state and/or national boundaries by one of their parents in either of two circumstances.  First, the children may be taken by the domestic violence perpetrator to another state or country in an effort to continue to punish and terrorize the adult victim of domestic violence.  “At least thirty four percent of abusers threaten to kidnap their children, and eleven percent actually abduct them.” Interstate Family Practice Guide:  A Primer for Judges, ABA Center for Children and the Law, at 304-3 (1997).  Second, the domestic violence victim herself, believing she and her children are no longer safe so long as they are near the perpetrator, may flee with the children across state or national boundaries.



A.	Parental Abduction by Abusers



The best approach for domestic violence victims when dealing with an abuser who may abduct the children is to seek a custody/visitation order which minimizes the possibility of the abuser being able to flee with the children.  When seeking such an order, victims, attorneys, and judges should keep in mind the following common indicators showing an increased risk for abduction:



There may be an increased likelihood of an abduction if a parent has:



(This would include perpetrators of domestic violence who threaten abduction and frequently carry out those threats)



previously abducted or threatened to abduct the child



no strong ties to the child’s home state;



friends or family living out of state or abroad;



a strong support network;



no job, is able to earn a living anywhere, or is financially independent -- in other words, not tied to the geographical area for financial reasons;



engaged in planning activities, such as quitting a job, selling a home, terminating a lease, closing a bank account or liquidating other assets, hiding or destroying documents, applying for passports, or undergoing plastic surgery;



a history of marital instability, lack of cooperation with the other parent, or domestic violence; or



a criminal record.



The Interstate Family Practice Guide, at 201-2. (emphasis added)



To minimize the risk of abduction, child custody orders should contain the following provisions, when possible:



Supervised visitation



Restrictions on removing the child from the state or country



Bonds -- requiring the parent who poses a flight risk to post a bond, high enough to cover enforcement and replacement costs and to be forfeited to the other parent if the parent wrongfully removes the child.



Passport restrictions



Mirror-image, or reciprocal, orders -- When the case involves one parent living abroad or planning to do so, seek an order requiring that parent obtain an order from the appropriate foreign court, agreeing to enforce the U.S. court order and promising to direct the child’s return to the U.S., should that be necessary.



The Interstate Family Practice Guide, at 201-6 to 201-7 (emphasis added).



B.	Victim Fleeing the Abuser



1.	Crossing National Boundaries: the Hague Convention



Domestic violence victims who flee foreign jurisdictions with their children and enter the United States may well find that if their actions have deprived the perpetrator of his custody rights over the child, then the victim may have violated the terms of the Hague Convention, and the child may be ordered returned to the foreign jurisdiction.  The Hague Convention on the Civil Aspects of International Child Abduction was adopted in 1980, and pursuant to 42 U.S.C. 11601, Congress enacted procedures for implementing the Convention within the territory of the United States.  In adopting the Convention, Congress found:



The convention on the Civil Aspects of International Child Abduction, done at The Hague on October 25, 1980, establishes legal rights and procedures for the prompt return of children who have been wrongfully removed or retained, as well as for securing the exercise of visitation rights.  Children who are wrongfully removed or retained within the meaning of the Convention are to be promptly returned unless one of the narrow exceptions set forth in the Convention applies.  The Convention provides a sound treaty framework to help resolve the problem of international abduction and retention of children and will deter such wrongful removals and retentions.



42 U.S.C.A. Section 11601(4).  Under the Convention, “removal or retention is considered wrongful where there is a breach of custody rights under the law of the state in which the child was a habitual resident immediately before the removal or retention.” Harsacky v. Harsacky, Ky. App., 930 S.W.2d 410, 413 (1996).



Defenses to the Convention are limited and do not include any specific domestic violence exception.  They include proving: 1) that the petitioner consented to or acquiesced in the removal or retention or the child or did not have custody prior to the removal or retention; 2) the country from which the child was removed was not the place of “habitual residence” of the child; 3)the return of the child will pose a “grave risk” to the child exposing him or her to physical or psychological harm or otherwise place the child in an intolerable situation.  In addition, if the court finds that the child is mature enough, the court may take into consideration the child’s wishes and refuse to order a return; or the court may refuse to order the child’s return if such a return would not be permitted by the fundamental principle of the state where the forum court sits.  Not only are the exceptions narrow, but they impose a difficult standard of proof, ranging from preponderance of the evidence to clear and convincing evidence. 42 U.S.C.A. 11603(e).



While the closest exception for cases involving domestic violence would appear to be that concerning a “grave risk” of harm from returning the child, successful litigation asserting this exception has been minimal.  Respondents asserting this defense must prove it by clear and convincing evidence.  “The courts of the various countries faced with a grave risk of harm defense have stringently applied the defense aware that a lax application of the purposes of the Hague Child Abduction Convention and a customary concern over the best interests of the child would make the treaty a nullity.  Allegations of parental abuse, alcoholism, or cruelty are ignored in favor of sending the child back to the requesting country to let the courts there determine custody.”  S. McMurtry, “Defenses Under the Hague Child Abduction Convention”, Kentucky Bench & Bar, at 12, 14 (Fall 1996).



The issue which is most litigated and remains still largely unsettled under the Hague Convention is the scope of the second exception, concerning “habitual residence.”  “It was intended that this concept remain fluid and fact-based, without becoming rigid. . .  The definition of habitual residence must be determined by the facts and circumstances presented in each particular case.” Harsacky v. Harsacky, Ky.App., 930 S.W.2d 410 (1996)(citations omitted).  Consequently, courts have taken a variety of different approaches to what constitutes an habitual residence.  Locally, the Kentucky Court of Appeals found that when parents, with the children, moved from Finland to the United States with the intent that the United States would be their new home for “no less than an indefinite basis”, then the United States became the children’s habitual residence. Harsacky, 930 S.W.2d at 415.  The Sixth Circuit has held that in determining habitual residence, “the court must focus on the child, not the parents, and examine past experience, not future intentions.” Friedrich v. Friedrich, 983 F.2d 1396, 1401 (6th Cir. 1993).  In Friedrich, the court found that the child’s habitual residence was Germany and the mother had violated the Convention by bringing the child to the United States.  The mother, a U.S. citizen who was a member of the United States Army and stationed in Germany, had married a German citizen.  After their child was born, the family continued to live in Germany.  One night after an argument, the father ordered the mother to leave their apartment with the child.  Mother and child moved out, and then left for the United States without the father’s knowledge or consent.  The court found:



Thomas was born in Germany to a German father and an American mother and lived exclusively in Germany except for a few short vacations before Mrs. Friedrich removed him to the United States.  Mrs. Friedrich argues that despite the fact that Thomas’s ordinary residence was always in Germany, Thomas was actually a habitual resident of the United States because: 1) he had United States citizenship; 2) his permanent address for the purpose of the United States documentation was listed as Ironton, Ohio; and 3) Mrs. Friedrich intended to return to the United States with Thomas when she was discharged from the military.  Although these ties may be strong enough to establish legal residence in the United States, they do not establish habitual residence.



Friedrich, 983 F.2d at 1401.  These cases indicate that domestic violence victims who cross international boundaries would be best advised, at the moment, to litigate custody issues in their present country before relocating to a foreign jurisdiction.



2.	Crossing State Lines



			(a).	Full Faith and Credit for Domestic Violence Protective Orders



Pursuant to VAWA, domestic violence orders issued to protect domestic violence victims are now entitled to interstate enforcement, i.e., they must be enforced by the receiving state as if the order were issued by that state’s courts.  Victims of domestic violence who now flee one state, having already obtained a protective order, will find that that protective order will be honored by the state to which they have fled.  However, many domestic violence orders include temporary custody provisions, and it is not clear whether such child custody orders would be entitled to full faith and credit under VAWA.  VAWA, in its definition of protective order, may not  reach such orders:



“Protection order” includes any injunction or other order issued for the purpose of preventing violent or threatening acts or harassment against, or contact or communication with or physical proximity to, another person, including temporary and final orders issued by civil and criminal courts (other than support or child custody orders). . . 



18 U.S.C.A. Section 2266 (emphasis added).  Alternatively, such terms granting child custody in the domestic violence order may be considered to be provisions in the domestic violence order, rather than separate child custody orders, and could then be entitled to full faith and credit.  Until the issue is resolved under VAWA, victims should be prepared to argue that such provisions are enforceable as long as they meet the requirements of other statutory authority, namely the Uniform Child Custody Jurisdiction Act (UCCJA) and the Parental Kidnapping Prevention Act (PKPA).



(b).	The UCCJA and The PKPA



Both victims of domestic violence who flee to Kentucky with a foreign protective order granting them temporary custody of their children, and victims who flee to Kentucky with their children without any court order on the subject must look to both state provisions, the UCCJA, as well as federal law, the PKPA, to see if their foreign order will be entitled to enforcement by Kentucky, or whether Kentucky courts will have jurisdiction over the children to enter any custody orders.  The alternative for victims of domestic violence and their children is to return to the state from which they have fled, hardly a desirable alternative since it generally means returning to be in close proximity to the abuser who caused them to flee.  However, like with the Hague Convention, most domestic violence victims will find that they face an uphill struggle when they cross state lines, since neither the UCCJA nor the PKPA explicitly address the safety concerns of such victims and their children.



(i)	The UCCJA



The UCCJA was passed in order to deter forum shopping among different court systems, to ensure that custody litigation is conducted in the state to which the child and the family have the closest connection, to avoid re-litigation of custody decisions, and to deter abductions of children undertaken to obtain custody awards.  KRS 403.400.  Notably, such goals of the legislation, as presently constituted, do not explicitly address safety concerns of either the child or the parent, since its main concern, like the Hague Convention, is jurisdictional and is to discourage forum shopping.  Such a limited emphasis appears to directly conflict with the recognition, expressed in the federal VAWA legislation and Kentucky domestic violence statutes, that many victims of domestic violence are often forced to flee their perpetrator, and that such flight often occurs across state lines.  While KRS 403.725, for example, explicitly provides that a domestic violence victim who flees a violent perpetrator in another state can immediately file and receive relief in Kentucky courts in the form of a domestic violence protective order, such expansive protection provisions do not exist in the UCCJA.



A Kentucky court has jurisdiction to make an initial custody determination or to modify another court’s determination only when at least one of the following is present:



Kentucky is the child’s home state.  Home state is defined in KRS 403.410(5) as “the state in which the child immediately preceding the time involved lived with his parents, a parent, or a person acting as parent, for at least six (6) consecutive months, and in the case of a child less than six months old the state in which the child lived from birth with any of the persons mentioned. 



The child and at least one parent have a significant connection with Kentucky and Kentucky has substantial evidence concerning the child’s future and present care and relationships.



The child is physically present in Kentucky and has been abandoned or it is necessary in an emergency to protect the child because he has been subjected to or threatened with mistreatment or abuse or is otherwise neglected or dependent.



No other state would have jurisdiction under any of the above provisions, or another state has declined to exercise jurisdiction because Kentucky is the most appropriate forum.



KRS 403.420.  Alternatively, a Kentucky court may decline jurisdiction when the individual seeking the custody determination has “wrongfully taken the child from another state or has engaged in similar reprehensible conduct.” KRS 403.470.



Two provisions, which mandate that a Kentucky court decline jurisdiction, are of particular concern for domestic violence victims fleeing to Kentucky.  One requires that the Kentucky court must decline to hear the case when a custody proceeding is already pending in another state.  KRS 403.450.  Such a mandate means that those victims who flee here in such circumstances are likely to find that the original court in the state of original residence will be determining the dispute.  Secondly, KRS 403.470 codifies the “clean hands doctrine”, meaning that the Kentucky court will decline jurisdiction if it finds that the petitioner has wrongfully removed or abducted the child from the original state.  Kentucky courts have frequently enforced this “clean hands rule” and declined jurisdiction when it was felt that the petitioner had improperly brought the child to Kentucky.  Wieczorek v. Sebastian, 751 S.W.2d 38 (Ky.App. 1988); Wood v. Graham, 633 S.W.2d 4040 (Ky. 1982).



A domestic violence victim who flees to Kentucky must therefore adopt a two-step approach when litigating issues of child custody pursuant to UCCJA.  Initially, she must make clear to the court that her removal of the child was not improper, but necessary for the child’s best interest to be free from abuse.  While Kentucky courts have not addressed the issue in any published opinion, case law from other jurisdictions indicate that the clean hands doctrine does not and should not apply to a domestic violence victim who acts to protect the child and crosses state lines to flee her abuser.  As stated by one court:



Respondent removed the children fearing that Petitioner was a danger to the physical and emotional well-being of herself and the minor children.  Hence, there was not an “abduction” of the sort that the UCCJA seeks to deter.  Respondent merely sought to safeguard against any possible harm to herself and the minor children and chose Lincoln, Nebraska as a safe haven because she knew, having family there, that she would have an affordable and safe place to stay.



Coleman v. Coleman, 493 N.W.2d 133, 137 (Minn. App. 1992); see also In Re Custody of Thorensen, 730 P.2d 1380 (Wash.App. 1987); Cole v. Superior Court, 218 Cal. Rptr. 905 (Cal. App. 4 Dist. 1985).  



In support of the argument that the clean hands doctrine is not applicable when a domestic violence victim flees her abuser, counsel will wish to point out to the Kentucky court that the language in KRS 403.470 is far from absolute, but qualified.  For example, if it is a matter involving an initial custody decree, the court should decline jurisdiction only if such is “just and proper”, while if the matter involves the modification of a previous custody decree, the court is required to decline jurisdiction only if such  is “required in the best interest of the child.”  Such language provides the court with sufficient authority to find that a domestic violence victim, acting in such circumstances, has not violated the clean hands doctrine.  Notably, previous case law applying that doctrine has dealt only with instances where the child was not in danger from the abuser.  See Wieczorek, 751 S.W.2d at 39 (noting that there was no evidence that Ohio parent was “about to abuse the child”).



The domestic violence victim must then successfully argue that the court may exercise jurisdiction over the case pursuant to one of the UCCJA’s fourjurisdictional requirements.  A victim who flees to Kentucky is unlikely to meet either the six month requirement needed for home state jurisdiction, nor any of two other elements, that of significant contact or appropriate forum, which require more than the mere physical presence of the child.  The most likely litigation procedure would appear to be invoking the emergency basis, for which the single contact of physical presence is sufficient.  However, commentators have noted that this provision in Kentucky “has not been involved with any regularity.” Domestic Relations, Section 14.29 at 428.  This argument has had some success in courts in other states.  See Farrell v. Farrell, 351 N.W.2d 219 (Mich.App. 1984)(noting that where husband was an alcoholic who physically and verbally abused plaintiff, emergency jurisdiction may be appropriate due to the young ages of the children); Cole v. Superior Court, 218 Ca.Rptr. 905 (Cal.App. 4 Dist. 1985).



Given the language of the UCCJA as presently constituted, a domestic violence victim who has fled to Kentucky with her children would be best advised to file here, seeking a temporary custody order from the Kentucky court.  “Most courts have held . . . that they have the power to enter a temporary order for the child’s protection.” Domestic Relations Law, Section 14.29 at 428.  Such a move would have the distinct advantage of having the victim bringing the action promptly before the court, thus avoiding the appearance, and negative effects, of “subterfuge”, which would give the impression of wrongful conduct.  See Pike v. Algier, 828 S.W.2d 674, 677 (Ky.App. 1992)(noting with approval that the mother did not engage in subterfuge but brought matter promptly before the court).  “That temporary order will allow the court entering it to contact the first forum to insure that it will either cede jurisdiction or agree to an investigation of the allegations and protective measures for the child.” Domestic Relation Law, Section 14.29 at 428.  Similarly, one guide recommends to judges that:



If circumstances create an emergency, the court may exercise emergency jurisdiction and issue a temporary custody order.  The custodial parent would then have to file for custody in the state with jurisdiction to make permanent orders.  However, the abused parent would not necessarily have to physically return to the state with preferred jurisdiction to bring action there.  The parent also could ask that court to decline jurisdiction on inconvenient forum grounds in favor of the emergency jurisdiction state.



Interstate Family Practice Guide, Section 202 at 202-4.  



Again, Kentucky courts have not addressed this type of issue in any published opinion, but litigants have had some success with this argument in other states.  For example, in Coleman v. Coleman, 493 N.W.2d 133 (Minn.App. 1992), the domestic violence victim had fled from Minnesota to Nebraska with her children.  The Nebraska court granted her temporary custody, and the Minnesota court declined jurisdiction on the basis that Nebraska would, under the circumstances, constitute the more appropriate forum.  The appellate court affirmed the Minnesota’s trial court’s actions, noting that it had “properly avoided engaging in a jurisdictional shouting match with the Nebraska court.”  Coleman, 493 N.W.2d at 136 (citations omitted).  The court then noted the crucial point that “which state exercises jurisdiction is less important than that the courts of the involved states act together in the children’s best interests.”  Id, at 137.



Such handling of these domestic violence cases furthers the UCCJA’s goal of information exchange and mutual assistance between different court systems.  KRS 403.400(e).  While much of the UCCJA involves purely jurisdictional matters, other provisions expand upon the ways different court systems may exchange information and mutually cooperate, thereby lessening the burden upon a domestic violence victim who has been forced to flee.  For example:



A court of this state may request the appropriate court of another state to hold a hearing to adduce evidence, to order a party to produce or give evidence under other procedures of that state, or to have social studies made with respect to the custody of a child involved in proceedings pending in the court of this state.



KRS 403.580.  Ideally, such provisions would encourage courts to work together across state lines to ensure the safety of domestic violence victims and their children, and to minimize the necessity for such victims to have to travel back to be in close proximity to the abuser from whom they have fled.



(ii)	Parental Kidnapping Prevention Act (PKPA)



Once a litigant succeeds in establishing that a Kentucky court has jurisdiction over the custody case pursuant to the state UCCJA, the litigant must then establish that the Kentucky court can exercise jurisdiction over the case pursuant to federal law, the Parental Kidnapping and Prevention Act.  The PKPA, like the UCCJA, applies to both initial custody decisions and to modification of custody, as well as visitation, and unless a state custody order is in compliance with the PKPA, it will not be entitled to interstate full faith and credit enforcement.  Despite the adoption of the UCCJA, parents still resorted to transporting children across state lines to litigate custody decisions, and Congress passed the PKPA in 1980 to further reduce such abductions, as well as to impose a hierarchy upon the varied jurisdictional bases for establishing a custody action.  Many of the provisions of the PKPA parallel those of the UCCJA, however, the PKPA places priority upon home state and continuing jurisdiction.  



				The PKPA provides:



(a)	The appropriate authorities of every State shall enforce according to its terms , and shall not modify except as provided in subsections (f), (g), and (h) of this section, any custody determination or visitation determination made consistently with the provisions of this section by a court of another State . . . 



(c) 	A custody or visitation determination made by a court of a State is consistent with the provisions of this section only if:



	(1)	such court has jurisdiction under the law of such State and 



	(2)	one of the following conditions is met:



(A)	such State (i) is the home State of the child on the date of the commencement of the proceeding, or (ii) had been the child’s home State within six months before the date of the commencement of the proceeding and the child is absent from such State because of his removal or retention by a contestant or for other reasons, and a contestant continues to live in such State;



(B)	(i) it appears that no other State would have jurisdiction under subparagraph (A), and (ii) it is in the best interest of the child that a court of such State assume jurisdiction because (i) the child and his parents, or the child and at least one contestant, have a significant connection with such State other than mere physical presence in such State, and (ii) there is available in such State substantial evidence concerning the child’s present or future care, protection, training, and personal relationships;



(C)	the child is physically present in such State and (i) the child has been abandoned, or (ii) it is necessary in an emergency to protect the child because he has been subjected to or threatened with mistreatment or abuse;



(D)	(i) it appears that no other State would have jurisdiction under subparagraph (A), (B), (C), or (E), or another State has declined to exercise jurisdiction on the ground that the State whose jurisdiction is in issue is the more appropriate forum to determine the custody  or visitation of the child, and (ii) it is in the best interest of the child that such court assume jurisdiction; or



(E)	the court has continuing jurisdiction pursuant to subsection (d) of this section.



28 U.S.C.A. Section 1738A.



While the UCCJA presents a court with several, equally viable bases for establishing jurisdiction, the PKPA establishes a hierarchical system to establish jurisdiction.  In cases involving the modification of a previous order, for example, the PKPA favors the concept of continuing jurisdiction, providing that a court in one state may not modify such an order where the previous state still exercises continuing jurisdiction:  



(f)	A court of a State may modify a determination of the custody of the same child made by a court of another State, if (1) it has jurisdiction to make such a child custody determination; and (2) the court of the other State no longer has jurisdiction, or it has declined to exercise such jurisdiction to modify such determination. 



and



(h)	A court of a State may not modify a visitation determination made by a court of another State unless the court of the other State no longer has jurisdiction to modify such determination or has declined to exercise jurisdiction to modify such determination.



28 U.S.C.A. Section 1738A(f) and (h).



In Cann v. Howard, Ky.App., 850 S.W.2d 57 (1993), the appellate court held that the Kentucky trial court had improperly modified a previous Ohio order, and that such modification was void for failure to comply with the continuing jurisdiction requirement of the PKPA.  While the court found that the trial court could have had jurisdiction subject to the “home state” element, nonetheless “the PKPA’s full faith and credit requirement is violated when a Kentucky court proceeds to exercise its jurisdiction without making a determination that Ohio has lost or declined to exercise its jurisdiction.” Cann, 850 S.W.2d at 60.  The Court of Appeals then indicated how counsel for such parties should proceed:



The primary responsibility in these matters lies on counsel for the “home state” (e.g. Kentucky) party, who should make sure that the record shows that the sister state (e.g. Ohio) has lost jurisdiction or declined to exercise it.  If the sister state refuses to give up its jurisdiction, and if a party disagrees with the assumption of continuing jurisdiction by that other state, the appropriate remedy should be by appeal through the appellate courts of that state and then, if necessary, to the United States Supreme Court.



Cann, 850 S.W.2d at 62.  Additionally, The PKPA also favors the home state assuming jurisdiction, providing that home state jurisdiction trumps the significant connection basis, and that of more appropriate forum.



As presently constituted, like the UCCJA, the PKPA does not explicitly address the safety of children or adult victims of domestic violence.  Again, like the UCCJA, attorneys representing domestic violence victims must be prepared to argue for emergency jurisdiction, and for maximum cooperation between the two state court systems in order to attempt to secure the safety of both children and the adult parent.



IV.	Conclusion



	As seen from above, legal issues concerning child custody and visitation in the context of domestic violence are complex, particularly when victims or offenders cross state or national jurisdictional boundaries.  Attorneys handling such cases must constantly keep in mind safety problems faced by victims and their children while litigating the complex jurisdictional issues presented in such cases.  Joint custody, with its emphasis upon cooperation and mutual decision-making, increases dangers faced by victims and children, and cannot be recommended in most domestic violence cases.  When victims feel that their safety and that of their children requires that they cross state or national lines, attorneys must be aware of the provisions of the UCCJA and the PKPA or the Hague Convention, and the obstacles posed by their jurisdictional requirements.  Conversely, attorneys representing victims must also be aware of the possibility of the abuser endangering the children and transporting them across state lines, and ways to increase child safety by minimizing the risk of such abductions occurring.



� Copies available, upon request, from the Kentucky Domestic Violence Association at (502) 695-2444.
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