

The Capitol Annex, Room 125
Frankfort, Kentucky

Meeting No. 5
February 8, 2007
Panel Members in Attendance: 

CHFS Secretary Mark D. Birdwhistell, Chair

Undersecretary Tom Emberton, Jr.

Dr. Terry Brooks, KY Youth Advocates

State Representative Tom Burch

Mr. David Cozart, LexLinc

State Senator Julie Denton
Dr. Kay Hoffman, UK College of Social Work

Kent Ostrander, Family Foundation of KY

Dr. Terry Singer, U of L School of Social Work

Sky Tanghe, Jefferson County DCBS

Patrick Yewell, Administrative Office of the Courts

State Representative Susan Westrom

Members Absent:

Judy Lambeth, Maryhurst

State Representative Darryl Owens

Michelle Sanborn, Children’s Alliance

Secretary Birdwhistell called the meeting to order and thanked the panel members and the audience for their attendance on such short notice.   
Secretary stated the meeting agenda is primarily focused on proposed legislation for consideration during the 2007 legislative session.  Secretary Birdwhistell advised that as discussed at the last meeting, a public forum was conducted to enable individuals to testify before Cabinet officials and a transcript of the testimony has been provided to members of the Blue Ribbon Panel.

Secretary Birdwhistell advised that the work of the Blue Ribbon Panel produced three pieces of legislation and expressed appreciation to LRC and Cabinet staff for their work on the bill drafts.  He also thanked Senator Denton for her leadership during the process.  The Secretary stated that as a result of the legislation proposed for the 2007 session there will be some very significant improvements to the system.  However, due to the complex nature of the issues being addressed by the Panel, the Secretary recommended the continuation of the Panel to allow further research and study on the issues being addressed by the Panel including opening juvenile proceedings to the public.
Secretary Birdwhistell stated the bills to be discussed include additional provisions related to training for attorneys and judges, assuring due process and the explanation of the potential consequences to parents early in the process and to address the consistent application of social work and judicial practice across the state.

Senator Denton discussed the main piece of legislation that addresses the protections for biological parents in terms of education and legal representation at the beginning of the process, to assure that 

they have adequate legal representation and that they have adequate time to confer with their counsel before they go into the courtroom for the first time and to make sure they know what they are getting into and what their options are.  Senator Denton stated these issues address many of the concerns presented to the Blue Ribbon Panel during the past few months.  The Senator stated that a separate bill has been filed by Representative Burch to address training for judges and Representative Westrom would be attaching language on the House floor to address fee increases for Guardians ad Litem and Court Appointed Counsel.

Members of the Blue Ribbon Panel and the audience were given time to review the proposed legislation.  Mona Womack, CHFS Deputy General Counsel, provided members with an overview of the proposed changes to statute (Attachment 1).
Patrick Yewell questioned whether Cabinet staff had contacted anyone in the court system and stated that in his experience parents are advised that they are advised of their rights, advised of procedures and if they choose to proceed with the temporary removal hearing an attorney is assigned at that time. Mr. Yewell stated he believes it is a question of whether parents feel pressured and know enough about the court system to make that decision.  Sen. Denton questioned when the parents would have an opportunity to come back before the judge to get their child back if the judge determines it is in the best interest of the child to remain in the Cabinet’s custody.  Mr. Yewell stated this is typically at the adjudication which probably averages two weeks after the temporary removal hearing.  Senator Denton advised that there might be instances when having an attorney at the temporary removal hearing could mean the difference between the child returning home or remaining in the Cabinet’s custody until the adjudication hearing. 

Mr. Yewell stated the statute doesn’t prohibit the appointment of counsel at the temporary removal hearing.  Ms. Womack stated the statute does not clearly require court appointed counsel until after the temporary removal hearing and therefore a judge could wait to appoint counsel at the temporary removal hearing.  The intent was to provide a clear statutory requirement for the appointment of counsel prior to the temporary removal hearing.  Ms. Womack stated the Cabinet would work with AOC to refine the language.

Patrick Yewell questioned whether the legislative branch has the authority to mandate the activities of the judicial branch.  Mr. Yewell further stated he was concerned with all of the requirements for the court system and this was his first opportunity to review the proposed bill.  He noted that the Administrative Office of the Courts provides extensive training for judges on juvenile issues including abuse and neglect cases.

Representative Burch questioned whether this training has been provided to judges in Hardin County because this is the county that is complaining the most to him and that he has heard judges say they that they do not know the law.  Rep. Burch indicated that while AOC is providing the training, the judges are not mandated to attend.  

Representative Westrom described the proposed language for fee increases for GALs and CACs in juvenile cases will be increased from $500 to $750 and allows counsel to petition the court for additional monies for exceptional circumstances which could include expenses for expert witnesses.  The bill will increase the fee for GALs and CACs in involuntary termination of parental rights to $1,500 and allows for up to $1,500 for expenses such as expert witnesses.  Rep. Westrom stated a separate bill would be filed to address required training for GALs and CACs.

Patrick Yewell asked if the bill would specify who provides the training for the GALs and CACs.  Mr. Yewell stated the AOC provides training and although it is not required, they find that judges are requiring certification of training before being assigned cases.  Mr. Yewell indicates that AOC receives some Federal funds for this type of training but has been unsuccessful in obtaining state monies.  

Rep. Westrom asked if Mr. Yewell had been able to compile a comparison of what other states are doing in relation to this type of training and requested this information be forwarded to the Cabinet for review and distribution to the other Panel members.

Secretary Birdwhistell summarized the presentations on the proposed legislation by stating there will be three bills – 1 on protection for biological parents, 1 on training for judges, and 1 on training for GALs and CACs.  The fee structure language will be added to the protection bill when it reaches the House floor since this is not a budget session.  

Dr. Singer stated he read all of the testimony from the public forum and thought that several mothers stated it was unfair to bring the biological father back into the picture for court proceedings when they had no prior involvement with the child.  Ms. Womack stated this provision only applies for voluntary termination of parental rights cases and was included as a result of cases where the mother chooses to terminate her rights and the father has no knowledge of the child.  Secretary Birdwhistell stated that it also addressed the issue of engaging fathers earlier in the process.  
Mr. Cozart stated that fathers need to be engaged by the Cabinet early in the whole process of abuse and neglect cases.  Ms. Womack stated the Cabinet is redrafting its operating procedures to require more affirmative action in the identification of fathers and other relatives earlier in the process.  Mr. Cozart questioned whether this would be set forth in statute.  Ms. Womack stated it was a best practice issue and would be handled through policy.  Mr. Cozart also questioned whether there were any other policy modifications that the Cabinet is making that are related to issues that have been discussed by the Panel.  Ms. Womack stated the Cabinet would prepare a summary of pending policy revisions.

After discussion among the legislative members of the Panel, the determination was made to combine the bill proposals for protections for parents with the training for GALs and CACs and the fee structure language would be added on the floor of the House.  She noted that Representative Burch has already filed HB 199 to require training for judges.  
Rep. Burch questioned whether the bill sets up a priority for relatives to serve as temporary or adoptive placements for children that are removed from their home.  Rep. Burch stated he doesn’t believe that relatives are getting the opportunity to care for and adopt family members in many instances.  Ms. Womack stated that the statute currently requires the court to consider qualified and available relatives but also to consider the wishes of the parent before placing the children in foster care.  Rep. Westrom stated that some of the testimony before the Panel indicated that relatives often did not receive notice of the hearing or receive information on the case from social workers.  Ms. Womack responded that this could happen because workers are dependent on the parents to provide information on relatives.  Rep. Westrom asked if a relative contacts the Cabinet and expresses an interest in caring for the child if they are automatically included as a placement option.  Ms. Womack stated they are to be considered as a placement option, that a home study would be completed and if the Cabinet approves them as a placement, the Cabinet can petition the court to place the child with the relative.  Ms. Womack stated the issue comes when the Cabinet does not agree with the appropriateness of the relative.  

Dr. Singer stated that he thought the Panel had heard from individuals that the length of time to get the relative home study is so lengthy that they are not brought into the process until late in the game.  Ms. Womack indicated that these home studies generally happen pretty quickly unless the relative is out of state which could delay the process 3 to 6 months.  Sky Tanghe stated that if she receives accurate information from the parents on relatives she could conduct the home study on that same day but sometimes it may take 2 weeks depending on her other cases.  Ms. Tanghe reiterated that the issue is when she does not agree with the placement for valid reasons such as criminal background checks, etc.  Ms. Tanghe further stated if a relative doesn’t become known to the Cabinet until the child has been in care for six months or more and the child doesn’t have a relationship with that family member the Cabinet has to consider the bonding the child has experienced with their caregiver, the age of the child and the best interest of the child.  

Dean Hoffman questioned whether funding to provide training for judges and GALs and CACs.  Senator Denton stated any funding issues would be addressed on the floor of the House since it is not a budget session.
Secretary Birdwhistell stated he felt the Panel should be pleased with the number of policy initiatives going forward given the limited number of Panel meetings in a short period of time.  The Secretary stated there are additional issues to be addressed by the Panel including opening juvenile proceedings that will need to be handled after the session for action by the 2008 General Assembly.
Patrick Yewell commended the legislative members of the Panel for addressing these very complex issues.

The Secretary adjourned the meeting by thanking the Panel for their work.

2007 SB 141

Section 1: Amends KRS 199.502 – independent adoptions

Section 1 (2)

· Requires the appointment of separate counsel for birth parents in termination of parental rights (TPR) cases if the court has determined that the parents are indigent

· Mandates the fee for the birth parent’s counsel be paid by the prospective adoptive parents

Section 2: Amends KRS 620.080

Section 2 (1)

· Requires the temporary removal hearing to be held within five working days if the time frame in Sections 1 (a) or 1(b) are waived by the birth parents.

Section 2 (2)

· Requires the court to describe the procedures of the juvenile or family court from a temporary removal hearing to the termination of parental rights to birth parents or others exercising custodial control or supervision.
· Requires the procedures to be described verbally and in writing.
· Requires the Administrative Office of the Courts (AOC) and the Department for Community Based Services to develop the written materials for distribution to all juvenile and family courts by the AOC.
Section 2 (3)

· Requires the appointment of a GAL for the child prior to the commencement of a temporary removal hearing.

· Requires the appointment of separate counsel for birth parents prior to the commencement of a temporary removal hearing if the court determines the parents are indigent.

· Permits the appointment of separate counsel for a non-parent exercising custodial control or supervision if the court determines the person is indigent.

· Permits the appointment of a court-appointed special advocate volunteer to represent the best interests of the child.

Section 2 (5)

· Requires the court to advise the child and his or her parents that they have the right not to incriminate themselves, the right to a full adjudicatory hearing and a right to appeal if further proceedings are required after the temporary removal hearing.

Section 3: Amends KRS 620.100

Section 3 (5)

· Standardizes the fee amount which a GAL and Court Appointed Counsel receive for a TPR case

· Requires the court to consider appointing the same GAL and Court Appointed Counsel for the adjudicatory hearing as was appointed for the temporary removal hearing.

Section 4: Amends KRS 625.041

Section 4 (1)

· Requires the parties to an action for voluntary termination of parental rights to be both biological parents

Section 5: Amends KRS 625.080

Section 5 (4)

· Permits the court to order additional requirements related to visitation arrangements until the TPR hearing is completed.

Section 6: Amends KRS 625.110

Section 6 (2)

· Provides a parent that contested an involuntary TPR action the right to legal representation if they choose to file an appeal to the Court of Appeals

· Requires court appointed counsel during the appeal if the parent is determined to be indigent during the TPR proceedings


