The Confidentiality of Mental Health Records in Criminal Proceedings

Having gone through the trauma of sexual assault or other violence, victims often benefit from counseling or other mental health support to aid in recovery from the crime. In such situations, questions are often raised as to whether victims’ records will remain confidential during any subsequent criminal proceedings. Under certain circumstances, Kentucky law dictates that mental health records are confidential and privileged from disclosure. These protections, however, may be limited. In order to ensure that records remain confidential and receive the maximum degree of protection accorded by law, one must be familiar with certain Kentucky Revised Statutes and Rules of Evidence, relevant case law, and additional rules of criminal procedure which apply.

Rape Crisis Center Records are Confidential

Attorneys and advocates should be aware that the Kentucky General Assembly addressed the issue of confidentiality for sexual assault victims most recently by enacting KRS 211.600-211.608, which became effective in July 2000.  Pursuant to KRS 211.608, “all client records, requests for services, and reports … of a rape crisis center are confidential and shall not be disclosed by any person except as provided by law.”  This statute indicates a strong legislative intent to protect victims’ rights to confidentiality and prevent the disclosure of confidential information.
Privileges Established by the Kentucky Rules of Evidence Protect Records
The Kentucky Rules of Evidence (KRE) establish two privileges which protect communications between victims (patients or clients) and their mental health providers. 

KRE 506 defines the Counselor-Client Privilege, which applies to sexual assault counselors, victims advocates (except those employed by Commonwealth’s or county attorneys), certified professional counselors, certified marriage and family therapists, certified school counselors, certified professional art therapists, and individuals who provide community crisis response services.  The privilege may be claimed either by the client or by the counselor on the client's behalf.

This rule states that:

"a client has a privilege to refuse to disclose and to prevent any other person from disclosing confidential  communications made for the purpose of counseling the client, between himself, his counselor, and persons present at the direction of the counselor, including members of the client's family."  KRE 506(b).

“A communication is confidential if it is not intended to be disclosed to third persons, except persons present to further the interest of the client in the consultation or interview, persons reasonably necessary for the transmission of the communication, or persons present during the communication at the direction of the counselor, including members of the client's family." KRE 506(a)(3).   MaryLee – I think we ought to make mention of the implications for other victims in support groups with the victim whose records are being requested and students practicing under the supervision of a staff of the rape center or mh center.  Since they are covered by the privilege – we ought to clarify that.  If we run into a space problem, we should probably add it and shorten the discussion of Eldred and Jaffe.

Unfortunately, the Counselor-Client Privilege is subject to certain exceptions as described in KRE 506(d).  First, does not apply in cases where the client asserts her or his physical, mental, or emotional condition as an element of a claim or defense. Moreover, the privilege does not apply if a judge finds:
    1)  That the substance of the communication is relevant to an essential issue in the case; and 
    2)  That there are no available alternate means to obtain the substantial equivalent of the communication;  
and 
    3)  That the need for the information outweighs the interest protected by the privilege.  

Though this exception appears to be very broad, it only applies where all three prongs of the test are met.   Fortunately, relevant public policy and case law suggest that it may be considerable difficulty to establish all three prongs.  More specifically, because the privilege is “rooted in the imperative need for confidence and trust,” it can be compared to the privilege discussed in Jaffee v. Redmond, 518 U.S. 1, 10 (1996), where the U.S Supreme Court determined that “significant public and private interests” outweighed the “modest” evidentiary benefits that might result from denial of the privilege.  Furthermore, the privilege is arguably protects the fundamental right to privacy in personal matters.

In order to determine whether the privilege applies, a judge may review the records in camera, i.e. in private.  This means that the defense should not be able to see records during an in camera review but defense access to records may result from the judge’s review of the records.  Judges may also extract certain portions of a record for court use while prohibiting other portions from disclosure to the defense.

KRE 507 establishes the psychotherapist-patient privilege. "Psychotherapist" includes those who are licensed to practice medicine while engaged in the diagnosis or treatment of a mental condition (psychiatrists); licensed or certified psychologists; licensed clinical social workers; and licensed registered nurses who practice psychiatric or mental health nursing. This rule states that:
    “A patient, or the patient's authorized representative, has a privilege 
to refuse to disclose and to prevent any other person from disclosing 
confidential communications, made for the purpose of diagnosis or treatment 
to the patient's mental  condition, between the patient, the patient's 
psychotherapist, or persons who are participating in the diagnosis or 
treatment  under the  direction of the psychotherapist, including members of 
the patient's family." KRE 507(b).

 The privilege established by KRE 507 does not apply to proceedings to hospitalize the patient for mental illness, where communication was made during a court-ordered examination and the patient was informed that the communication was not privileged, or where the patient asserts a physical, mental, or emotional condition as an element of a claim or defense.  

Fortunately, the privilege does not contain an exception to permit judges to abolish the privilege based on relevancy.  

Furthermore, the strength of this privilege has been bolstered by case law that discusses the importance of confidentiality.  The Kentucky Court of Appeals, while discussing the psychiatrist privilege contained in a predecessor statute to KRE 507, stated that 

“Confidentiality is essential …. A thorough understanding of the patient's problems and feelings must be divulged if treatment is to be appropriate and effective. The legislature has seen fit to make such communications privileged.. . . It  is not for this Court to take it upon itself to waive the privilege  or someone or to carve out exceptions.” Amburgey v. Central Kentucky Regional Mental Health Board, Inc., Ky.App., 663 S.W.2d 952 (1983); see also Southern Bluegrass Mental Health and Mental Retardation Board, Inc., v. Angelucci, Ky., 
609 S.W.2d 931 (1980).

Other Case Law Related to Privileges
Despite the privileges described above, some Kentucky courts have allowed access to mental health records during criminal proceeding. These ruling have been based Eldred v. Commonwealth, Ky., 906 S.W.2d 696 (1994), a murder case where two witnesses suffered from psychological problems which, conceivably, could have interfered with their ability to testify. One witness suffered from total amnesia and the other admitted drug addiction. The Commonwealth did not urge either the privilege of KRE 506 or that of 507. The Eldred court held that the defendant was entitled to discover a witness' mental health history when that information is deemed relevant to a witness' credibility. 


However, subsequent to Eldred, the United States Supreme Court denied a defendant's right to access a victim's psychological records in Jaffee v. Redmond, 116 S.Ct. 1923 (1996). The Supreme Court upheld a psychotherapist privilege and affirmed in strong language the importance of protecting confidential communications. The Court stated that a successful treatment "is completely dependent upon [the patients'] willingness to talk freely. This makes it difficult if not impossible … to function without being able to assure ... patients of confidentiality." As discussed above, the Court found that “significant public and private interests” outweighed the “modest” evidentiary benefits that might result from denial of the privilege.  Since only a privilege would give patients the needed security to speak freely, the absence of a privilege would produce such a "chill" on communications. The Court noted that "this unspoken 'evidence', will, therefore serve no greater truth-seeking function than if it had been spoken and privileged." Jaffee, at 1929. 

Fortunately, some Kentucky judges have recognized the wisdom of the Jaffee Court and employed it to limit the impact of Eldred.  For instance, in the Rowan Circuit Court rape case of Commonwealth v. Buttz, the defendant filed a discovery motion with requesting the mental health records of the victim. The victim objected to disclosure of those records, relying upon KRE 507. Judge Mains Judge William Mains noted the scope of the privilege of KRE 
507, the holding in Eldred, and the language of the Supreme Court in Jaffee which "said in unequivocal terms that communications between a licensed psychotherapist and her patient in the course of diagnosis or treatment are protected from compelled disclosure." Judge Mains then denied the discovery motion for the records, holding:

”In this case, the complaining witness has chosen to exercise her privilege. Under Jaffee, this Court is of the belief that it has an obligation to respect such privilege due to the close similarity between the Federal and State rules. Eldred is not applicable since the complaining witness has 
chosen to exercise the privilege” Buttz Order of April 8, 1997 at 2.    
    
The Implication of Releasing Records to the Prosecutor
The interests of a victim of crime are generally represented during a criminal proceeding by the prosecutor. As a result, victims and their advocates often find themselves working closely with prosecutors and are encouraged to provide whatever support the prosecutor requests. Prosecutor will occasionally ask victims for access to mental health records, including those held by rape crisis centers.  Before complying with such requests, victims, advocates, and other mental health providers should understand the implication. 

Pursuant to the Rules of Criminal Procedure (RCr.), the release of records to the prosecutor generally results in the release of the records to the defendant.  Upon request by the defendant, the prosecutor must "permit the defendant to inspect and copy or photograph any relevant results or reports of physical or mental examinations . . . that are known by the attorney for the Commonwealth to be in the possession, custody or control of the Commonwealth." RCr 7.24(1). Furthermore, a defendant may force a prosecuting attorney to allow access to records by obtaining a court order to that effect.  RCr 7.24(2). Therefore, one must assume that the release of records to the prosecution will ordinarily result in their acquisition by the defendant.  

