Recent Kentucky Appellate Court Opinions on Criminal Cases
Relating to Domestic Violence, Sexual Assault and Child Abuse
Melissa Holland v. Commonwealth of Kentucky, Ky., 1998 SC-0915 (August 24, 2000) (unpublished)

(domestic violence, attempted murder, extreme emotional disturbance)

Facts:  Melissa Holland was convicted of two counts of attempted murder and one count of burglary in the first degree.  The victims were Danny and Rebecca Darnell.   Holland and Danny Darnell had once been involved in a romantic relationship together.   During that relationship, Holland twice attempted suicide.  The second attempt resulted in her being hospitalized for one week, three days of which were spent in a coma. 


Though Danny Darnell and Holland continued to see one another, Danny and his estranged wife, Rebecca, were attempting a reconciliation.  Around the same time, Holland applied for a gun.  Holland underwent back surgery; and when Danny failed to assist in her recovery, Holland went to Darnell’s apartment.  There, she found the Darnells in bed together.   The following day, Holland purchased the gun she had applied for ten days earlier.  She claims that she has no memory of purchasing the gun and that she was in a daze from her medication.  Two days later, Holland went to Darnell’s apartment, taking her gun along with her.  Though Holland claims that Danny Darnell taunted her, telling her to “Go ahead, shoot me,” the Darnells’ version of events differ.  Danny instructed Rebecca to call the police, to which Holland responded “You don’t go anywhere, or I’ll kill him now.”  Danny Darnell testified that Holland was calm and angry-looking when she fired her first shot.  She fired three more shots, hitting every organ but his heart.   Holland then turned to fire at Rebecca Darnell.  Holland shot Rebecca once in the spine, leaving her with no feeling or use of her hands or legs, and no control over her bodily functions.

Issues:  (Though nine issues were raised, this summary will address only two)  (1) whether the trial court erred by refusing to clearly define voluntary intoxication; and (2) whether the trial court erred by refusing to include an instruction for extreme emotional disturbance (EED).

Holding and Reasoning:  The Court did not err in either situation.    The voluntary intoxication instruction was defined at the outset of the jury instructions.   There is no legal requirement that it be re-defined in each specific instruction thereafter.  

To warrant an instruction on EED, “the evidence offered in support of an EED instruction must show:

temporary state of mind so enraged, inflamed, or disturbed as to overcome one’s judgment, and to cause one to act uncontrollably from the impelling force of the extreme emotional disturbance, rather than from evil or malicious purposes.”

 The Supreme Court further opined that “extreme emotional disturbance

is not a mental disease in itself, and an enraged, inflamed, or disturbed emotional state does not constitute an extreme emotional disturbance unless there is a reasonable explanation or excuse therefore, the reasonableness of which is to be determined from the viewpoint of a person in the defendant’s situation under circumstances as the defendant believed them to be.

A defendant is not entitled to this particular instruction merely because “she exhibits behavior akin to mental illness or the effects of substance abuse.”  Moreover, there must be a “triggering event” which is “sudden and uninterrupted” to use the EED defense.   Holland’s claim that she was entitled to EED defense failed for three fundamental reasons.  First, at the time of the alleged taunts by Danny Darnell, Holland was already pointing the gun at him.  Thus, the taunts could not have provoked her to fire and thus “trigger” her actions.  Second, the evidence suggested she suffered from a mental disease, which is not a proper basis upon which to ground an EED instruction.  Third, the evidence supports the belief she acted with premeditation and out of extreme jealous, not due to a triggering event.  Because there was not “some definitive, non-speculative evidence” to support an EED instruction, the court did not err. 

Alfred Lukins v. Commonwealth of Kentucky, Ky., 1999-SC-0836-MR (August 24, 2000).

(murder and domestic violence)

Facts:  Lukins was convicted of killing his estranged wife, Shea Welch.  At trial, he sought to introduce testimony from Welch’s sister to support his claim that moments before he killed her, Welch had threatened to seek full custody of the children.  He claimed that the threat triggered him into a state of extreme emotional disturbance.  The Court overruled his motion.  The Court ruled that the statements constituted hearsay, rejecting Lukins claim that they were admissible under the “existing condition” exception.  

Issues:  Whether the trial court properly concluded that statements made by the victim prior to her murder was inadmissible under the “existing condition” exception. 

Holding.  The trial court did not err when it excluded that testimony from the victim’s sister as inadmissible hearsay.    

While such evidence would support his theory of the case, it does not demonstrate an intent to threaten such a course of action.  At best, the hearsay statements demonstrate the victim’s intent to hire a lawyer to obtain sole custody.  That because one acted, one therefore threatened another with threat action is not a reasonable inference, particular when grounded only in hearsay testimony.  Threats are often made without subsequent action being taken; actions often are taken without making any prior threats.  The intent to undertake a specific act is not the same as the intent to threaten another to undertake the act. 

(Slip op. at 5).

Brashars v. Commonwealth of Kentucky, Ky., 2000 WL 1210716 (August 24, 2000) (to be published)

(sodomy, sexual abuse, custodial interrogation)

Facts:  James Brashars and  Gary Johnson entered conditional pleas of guilty to the felony offenses of First Degree Sodomy of a child under twelve (12) years of age and First Degree Sexual Abuse and to misdemeanor offense of Distribution of Obscene Matter to a Minor.  They were sentenced to the minimum of 20 years on the First Degree Sodomy, the maximum of five years on the First Degree Sexual Abuse and 12 months for Distribution of Obscene material.   Under the conditional pleas, Appellants reserved the right to appeal the Circuit Court’s order, denying their motion to suppress incriminating statements made to the investigating officer.  Appellants argued that the officer’s failure to record electronically statements made during a custodial interrogation deprived them of their right to due process.

Issue:  Whether the due process protections afforded by Kentucky’s Constitution require the electronic recording of all custodial interrogations.  

Holding.  No.  This is an issue of first impression for the Kentucky.  The due process protections of the Fifth and Fourteenth Amendments of the U.S. Constitution do not mandate the electronic recording of custodial interrogations.  With only a few exceptions, the Kentucky Supreme Court has interpreted Kentucky’s guarantee of due process to be coextensive to that of the United States.  In the context of the right to be free from self-incrimination, Kentucky’s guarantee does not exceed that provided by the U.S. Constitution.  In interpreting the Eleventh Section of Kentucky’s Constitution, the Court held that it does not mandate the electronic recording of custodial interrogations. 


The Supreme Court rejected Appellants’ claim that failure to record their statements deprived them of fundamental fairness.  Appellants argued that courts generally believe law enforcement officials over defendants.  Mandating such reporting, Appellants claim, would make the court’s credibility findings more reliable.  The Supreme Court disagreed that “fundamental fairness cannot be ensured by a trial court’s resolution of factual disputes regarding custodial interrogations on the basis of opposing testimony from persons involved.”  (Slip Op. at pp. 8-9).  Electronic recording, while having its benefits, is not a panacea, which could end disputes over confessions made to law enforcement officials.  Judges routinely decide such questions.  Because Appellants failed to show problems with the current procedures, there is no need to address the necessity for mandating this particular requirement.   Though Kentucky law does not mandate the electronic recording of custodial investigations, defendants are still free to challenge the reliability of such statements by asking the trier of fact to consider the circumstances under which the confession was made.  

