Cases Relating to Recent Kentucky Appellate Court Opinions on
Civil Domestic Violence, Sexual Assault and Child Abuse
COURT OF APPEALS
Tammy Rodgers v. Todd Morris, Ky.App., 1999-CA-001995-MR (September 1, 2000) (not to be published)

(custody, domestic violence, addiction)

Facts:  The matter concerns the custodial arrangements of the 8-year old biological child of the parties.  Though the parties never married, Appellee was adjudged the legal father of the child in 1991.  By agreement of the parties, the child resided with Appellant.  In 1998, Appellee sought custody of the child.  

Following a hearing, the domestic relations commissioner recommended that it was in the best interests of the child if the parties shared custody with appellee serving as primary custodian.   Appellant filed objections to the report and recommendations.  The court overruled the exceptions and adopted the report.  On appeal, Appellant argues that the circuit court committed error by considering conduct that did not affect her relationship with the child.  Specifically, she complained that the court erroneously considered the following evidence against her:  history of drug abuse, relationship with convicted criminals, relationship with an abusive husband, alcohol abuse, and prior criminal record.  She claimed that since there was no evidence that it adversely affected the child, it was improperly considered.   The Supreme Court disagreed.

Kentucky Revised Statutes 403.270(3) mandates that a court shall not consider conduct of a proposed custodian that does not affect the relationship with the child.  It is, however, well established that the trier of fact is allowed to draw all reasonable inferences from the evidence presented.  See Briner v. General Motors Corporation, Ky., 461 S.W.2d 99 91970).  We think in it reasonable for the circuit court to infer from the evidence that appellant’s conduct has affected or is likely to affect the minor child adversely.  See Krug v. Krug, y., 647 S.W.2d 790 (1983).  

Daniael Brady v. Thomas Brady, Ky.App., 1999-CA-2284-MR (September 1, 2000)

(child custody) 

Facts:  The Bradys were able to resolve all disputes in their divorce action, with the exception as to who should be the “residential custodian” of their children.  Neither charges the other with being unfit or a bad parent.  Yet, each wants to be the residential custodian.  The trial court conducted a hearing on the matter.  The original agreement between the parties was for them to share joint custody.  However, following the mother’s move out of the county, they found their previous agreement unworkable and asked the court to resolve the issue.  The trial court found that each was equally fit but was swayed by the change in surroundings, which the mother’s move would entail should the children reside with her. 

Issue:  Whether the trial court erred in finding that in the best interests of children, they should reside with their father.

Holding:  No error occurred.  

The children’s continued residence in Nicholas County, even with their father’s employment in Georgetown (45-60 minutes away) allows them to take advantage of a very large family-oriented support system.  Although one child will be starting kindergarten and the other repeating first grade, they will remain in familiar surroundings, with familiar faces.  The trial court apparently found this situation to be much less disruptive for the child, especially the older child, who has been diagnosed with ADHD.  We cannot find fault with the trial court’s reasoning.

(Slip. Op. at 3).  The Court also declined to adopt a new standard for these cases, as advanced by appellant.  That issue, it noted, is left to the General Assembly. 

Cabinet for Families and Children v. S.B.S and RT, Ky.App. 1999-CS-324-MR (September 1, 2000) (not to be published)

Facts:  CFC appealed from the dismissal of its petition for involuntary termination of parental rights.  It sought the TPR on the grounds that the mother abandoned the child.  At the time of the child’s birth, the mother, S.B.S. was married to H.S.  However, the biological father is R.T.  In 1993, when the child was 22 months old, the CFC obtained emergency custody of the child because S.B.S. was incarcerated and had a serious drug abuse problem.  No family member was available to care for the child.    R.T. had no involvement with the child.  S.B.S. consented to the child’s commitment to CFC.   The year following the child’s placement, she was placed in the home of the maternal grandmother.  When the grandmother became ill, the child was voluntarily committed to the CFC, but she was later returned to the grandmother.  When the grandmother died, CFC regained custody of the child.   At that time, the whereabouts of the mother were unknown.  Though the original goal was return of the child to the mother, the goal was changed when the mother failed to cooperate with the goals necessary to insure the child’s return (viz., complete inpatient drug treatment, remain substance free, obtain safe and appropriate housing, and obtain a parenting assessment).  Though S.B.S. contacted the CFC following her mother’s funeral, she made no contact for approximately six months.  The CFC retained the goal of returning the child to her mother.  But S.B.S. did not attend treatment plan conferences, did not address her drug abuse problem, and only once visited the child.   Though S.B.S. claimed she made other attempts to visit the child, she claims that the foster parents discouraged her visitation.  

On January 4, 1998, pursuant to a charge of third-offense possession and a guilty plea to a second offense, S.B.S. was accepted into and successfully complete the Fayette Circuit Court Drug Court Program.   On January 21, 1998, the CFC filed a petition for involuntary termination of parental rights.  S.B.S. contested the termination.  In April of 1998, she attended a CFC planning conference and indicated her desire to comply with all requirements for reunification with her child.  The CFC maintained, however, that the goal had changed to termination of her parental rights and there was nothing she could do to get the child back.  Because CFC concluded that visitation was not in the child’s best interest, S.B.S. had no visitation with the child.  

At the hearing, S.B.S. testified that her drug addiction from 1991 to 1998 rendered her unable to care for her child.  She admitted that she had three convictions for drug-related offenses as well as a probation violation and theft convictions.  S.B.S. maintained, however, that she was now able to care for her child.  The Circuit Court terminated the parental right of H.S.   The Court dismissed the petition against S.B.S., claiming that she never abandoned the child because she consented to the child’s placement with CFC in 1993.  

Issue:  Whether the trial court erred in concluding that S.B.S. could not have abandoned her child since she had consented to the child’s initial placement with the CFC?

Holding:  The trial court’s conclusion of law was erroneous.  The Court stated:

There is no statutory definition of “abandon” relative to KRS 625.090(2)(a).  In O.S. v. C.F., Ky.App., 665 S.W.2d 32, 34 (1983), our Court stated, “Generally, abandonment is demonstrated by facts or circumstances that evince a settled purpose to forego all parental duties and relinquish all parental claims to the child.”  In our view, simply because a parent voluntarily gives her child over to the Cabinet for commitment because she is addicted to drugs does not preclude a finding of abandonment.  When S.B.S. allowed [her child] to be committed to the Cabinet because she was addicted to drugs and thereafter made no good faith attempt to stop abusing drugs and meet the Cabinet’s treatment plan for almost five years, she clearly demonstrated her intent to forego and relinquish all parental duties and claims.  Under the trial court’s logic, a parent who wishes to continue abusing drugs need only consent to the child’s commitment to the Cabinet in order to reclaim the child years later when she has finally gotten clean.  By this time, the child has either languished in the foster care system or, as in the present case, has bonded with a foster care family and must suffer the emotional consequences of being torn therefrom.  

The state only needs to prove that the abandonment was for at least 90 days.  The state met its burden of proving S.B.S. abandoned her child.  The trial court’s ruling is reversed.  The matter is remanded to the trial court for it to terminate S.B.S.’s parental rights to her child. 

