Tobacco Prevention and Cessation Program News:
· The next Tobacco Coordinators conference call is tomorrow Tuesday August 21st, from 9:30am-10:00am EST.  The topic will be Catalyst Work plans.  Tobacco Coordinators need to make this conference call a priority.

Call-in Information

For audio please use the following call-in information:  1-866-889-3903  passcode 515701#

To access Live Meeting use the following link:  https://www.livemeeting.com/cc/cc-chfs/join?id=GK84WG&role=attend&pw=wFn8%7E%3C%7B%5Bg (after opening link click “Join” when prompted)

· 2012 KTPC Monday Memos and 2012 Tobacco Coordinator Conference Call presentations have been archived on the Tobacco Prevention and Cessation Website.  They can be accessed in Coordinator Tools.

Follow this link to access archived items: http://chfs.ky.gov/dph/mch/hp/cotools.htm
· The new Tobacco Free Schools website is now live. It can be viewed at www.tobaccofreeschoolsky.org
Action Items:

· Tobacco Program staff are reviewing Catalyst entries.  Comments are on the Contract Status screen. Please make any necessary additions or corrections.  

· Please ensure that all contact information has been completed in Catalyst and is correct.

· Tobacco Coordinators – When putting your FY12-13 work plans into Catalyst DO NOT choose BecomeAnEX.  Choose QuitLine instead.  Please refer you clients to www.QuitNowKentucky.org.

Local/State News:

· Upcoming Smoke-free Kentucky Coalition Calls (see below for details).

What is it?  

Calls to update coalition partners (individuals, businesses, community organizations) about what is happening with the Smoke-free Kentucky Campaign.

When are the calls?  

Thursday, August 23, 2012 10:00 AM-11:00 AM 

Thursday, November 08, 2012 12:00 PM-1:00 PM 

 

What is the call-in number?

Call 877-366-0711

Pass code 56658420

· Congratulations to Franklin County.  A sign dedication was held this morning at Lakeview Park which is the first in Kentucky with a smoke-free park law.  Franklin County joined 602 other municipalities in the nation with smoke-free laws when its ordinance passed on May 4, 2012.  Thirty-five Kentucky Communities now have smoke-free laws or regulations.  See attached photo.

· The Annual Public Hearing on the use of Kentucky Master Settlement Agreement Funds will be held Tuesday, August 21, 1:30pm at the Department of Insurance, 215 West Main St, Frankfort, KY 40601.

This hearing covers funds for the Tobacco Prevention and Cessation Program, Kentucky Access, and the Kentucky Agency for Substance Abuse Policy (KY-ASAP), and the Kentucky Lung Cancer Research Program (University of Kentucky and University of Louisville).

Persons interested in speaking should arrive prior to 1:30pm to sign-in.  

National News:

· Two Federal Programs Conduct Compliance Inspections on Tobacco Retailers: Both the U.S. Food and Drug Administration (FDA) and the Substance Abuse and Mental Health Services Administration (SAMHSA) conduct compliance inspections on retailers that sell tobacco products. While both of these federal agency programs seek to reduce and prevent access to tobacco products by minors, there are important differences between each program.

For More Information: http://actiontoquit.org/news/two-federal-programs-conduct-compliance-inspections-on-tobacco-retailers/
· Third National Survey Reports Decrease In Smoking Among High School Students: A National Youth Tobacco Survey study released Thursday reports a 1.4 percent decrease in smoking among high school students, from 17.2 percent in 2009 to 15.8 percent in 2011. Cigar use, on the other hand, appears to be on the rise. 

For More Information: http://www.huffingtonpost.com/2012/08/13/third-national-survey-rep_n_1765862.html
Other Items of Interest:

· Earlier this month, TFK sent the attached letter to FDA’s Center for Tobacco Products. The letter describes the blatant misbranding of roll-your-own tobacco as pipe tobacco to avoid taxes and regulation.  The problem was made clear in CDC’s recent MMWR which showed that while RYO sales have declined by 75 percent since 2008, sales of “pipe tobacco”, which had been constant for several years, have increased dramatically. You can find CDC’s MMWR here: http://www.cdc.gov/mmwr/pdf/wk/mm6130.pdf
Also attached are a few slides that illustrate this issue. The first slide shows a product that easily transitions from RYO cigarette tobacco to “pipe tobacco” via repackaging.  The other 2 slides show the switch from RYO cigarette tobacco to RYO pipe tobacco (the first in pounds/the second in cigarette equivalents).

· New website designed for girls about why they should stay smoke-free:  “The No Smoking Room started with a group of grown ups concerned by the number of girls, and women, who smoke. We know that girls are influenced to smoke by many media and social pressures. We have also learned how the internet plays a big part of young people’s lives. We decided to reach out to a community of young girls across North America who could tell us how to share our message with young girls just like you using the internet.”

View the website at: http://nosmokingroom.com
· Cutting Tobacco’s Rural Roots: Tobacco Use in Rural Communities - American Lung Association - Examines the uphill battle rural communities face against tobacco addiction and secondhand smoke.

· Tobacco is the leading cause of preventable death in the United States, and is responsible for $200 billion annually in health care costs and lost productivity. A new brief from the Robert Wood Johnson Foundation (RWJF) highlights how initial investments in comprehensive tobacco cessation programs can save significant dollars over time. Case studies of state tobacco cessation programs—which may include smoke-free workplace rules and higher taxes on tobacco products, among other measures—show a return on investment of as high as $50 for every $1 spent.

Read the brief at: http://www.rwjf.org/healthpolicy/publichealth/product.jsp?id=74705&cid=XEM_A6294
· Study Looks at Employee Attitudes Toward Workplace Outdoor Smoking Ban: Researchers at Moffitt Cancer Center, located in Tampa, Fla, surveyed employees and patients about a ban on outdoor smoking at the cancer center, finding that 86% of non-smokers supported the ban, as did 20% of the employees who were smokers. In addition, 57% of patients who were smokers also favored the ban.

For More Information: http://actiontoquit.org/news/Study-Looks-at-Employee-Attitudes-Toward-Workplace-Outdoor-Smoking-Ban/
· Medications Greatly Improve Smokers’ Chances of Quitting, Study Finds: Stop-smoking medications such as nicotine replacement therapy (NRT), bupropion and varenicline have been shown to be effective in clinical trials, but population-based studies have produced mixed results on effectiveness when medications are used outside the confines of a research study.

For More Information: http://actiontoquit.org/news/medications-greatly-improve-smokers-chances-of-quitting-study-finds/
· Study Finds Secondhand Smoke Has Effect on the Body, Even Outdoors: Nonsmokers who breathe in secondhand smoke outdoors have elevated levels of tobacco-related chemicals in their body, according to a new study. The researchers say their findings suggest this smoke exposure may increase risks of health effects associated with cancer-causing agents in tobacco.

For More Information: http://www.drugfree.org/join-together/research/study-finds-secondhand-smoke-has-effect-on-the-body-even-outdoors?utm_source=Join+Together+Daily&utm_campaign=f952b1edb6-JT_Daily_News_Healthcare_Reform&utm_medium=email
Webinars:

· Pre-Application Meeting for FDA and NIH Funding Opportunity 
August 23, 2012 at 3:00 p.m. Eastern Time

Join the FDA Center for Tobacco Products and National Institutes of Health (NIH) for a webinar explaining the goals and objectives of a new funding opportunity and answering questions from prospective applicants of RFA-DA-13-003 (P50): Tobacco Centers of Regulatory Science for Research Relevant to the Family Smoking Prevention and Tobacco Control Act. The program’s objective is to conduct programs of multidisciplinary research that will inform tobacco product regulation and address the research priorities related to the regulatory authority of CTP. Click here to find out more about the webinar, or click here for details about this funding opportunity, which is open to agencies including state, tribal, and local governments.

· Webinar: Common Issues Identified During FDA’s Scientific Evaluation of Substantial Equivalence Reports 

August 21, 2012 at 2:00 p.m. Eastern Time

Join the FDA Center for Tobacco Products to learn about some of the recurring scientific issues FDA has observed during its scientific evaluation of numerous substantial equivalence reports. Click here for more details.

· Webinar "A Framework for Disseminating Tobacco Prevention Messages and Implementing Effective Strategies in Your Community"

 

Aug. 23, 2012 from 2 - 3:30 p.m. EST

 

REGISTER FOR THIS WEBINAR HERE


[image: image1.emf]2012-08-03 letter to  FDA re RYO.PDF

  
_1407124973.pdf


 


August 3, 2012 


 


 


Dr. Lawrence Deyton 


Director, Center for Tobacco Products 


U.S. Food and Drug Administration 


9200 Corporate Boulevard 


Rockville, MD 20850-3229 


 


Dear Dr. Deyton: 


 


 The blatant misbranding of roll-you-own tobacco as pipe tobacco has created a major 


public health problem that FDA has the statutory authority to correct.  The damage done to the 


public health by this clear, deliberate and uncorrected abuse is already substantial and it 


continues to grow.
1
 


 


 In 2009, Congress substantially increased the federal excise tax on cigarettes and roll-


your-own tobacco (“RYO”) and equalized the tax burden on these products.  The legislation 


increased the federal excise tax on pipe tobacco only modestly and thus created a large disparity 


in the tax burden between pipe tobacco and RYO.  As a consequence, beginning in April 2009, 


when the federal excise tax increase on RYO took effect, there has been a massive financial and 


regulatory incentive for sellers of RYO to misbrand their product as pipe tobacco. 


 According to figures released yesterday by the CDC, sales of RYO fell from a per-


cigarette equivalent of 10.7 billion cigarettes in 2008 to 6.0 billion in 2009.  Since that time, 


sales of RYO fell further to the equivalent of 2.6 billion cigarettes, a decline of 75.7 percent 


since 2008.  By contrast, the sales of “pipe tobacco,” which had been almost static for many 


years, rose from the equivalent of 2.8 billion cigarettes in 2008 to 6.3 billion in 2009 and have 


skyrocketed to 17.5 billion in 2011, an increase of 573.1 percent.  Moreover, an examination of 


monthly figures provided by the Tobacco Tax and Trade Bureau pinpoints the beginning of this 


transformation in April 2009, precisely the time when the tax rate was changed.  In 2008, “pipe 


                                                 
1
  The evidence of this abuse is documented in a GAO Report of April 2012, Tobacco Taxes, Large 


Disparities in Rates for Smoking Products Trigger Significant Market Shifts to Avoid higher Taxes, GAO Report 


No. 12-475 (hereinafter “GAO Report”). 
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tobacco” accounted for about 0.7% of combustible tobacco sales in the United States.  In 2011, 


“pipe tobacco” accounted for 5.3% of U.S. combustible tobacco sales. 


 The reason for this massive shift in the market is the deliberate misbranding of RYO as 


pipe tobacco.  Products that for years had been sold as RYO are now sold in bags labeled “pipe 


tobacco.”  In some cases, the subterfuge is so crude that labels saying “pipe tobacco” were 


affixed on bags previously marked as “RYO tobacco.” 


 Maintaining high consumer prices for cigarettes through the maintenance of high 


cigarette taxes has been a cornerstone of tobacco control policy for many years. By enabling 


sellers of RYO to avoid the federal excise tax on TYO, the misbranding of RYO as pipe tobacco 


undercuts this policy.     


 A portion of the growth in misbranded so-called “pipe tobacco sales” is accounted for by 


the increase in RYO use as the result of  the popularization of cigarette-making machines in 


retail outlets, which make it possible for consumers to roll their own tobacco in the store.  When 


TTB sought to require store owners with such machines to register as tobacco product 


manufacturers (and therefore make them responsible for payment of federal excise tax on the 


product), its action was enjoined by a federal district court that ruled that it lacked statutory 


authority to do so.
2
  However, Congress recently enacted legislation to give TTB clear statutory 


authority to accomplish this goal.
3
  Enactment of the legislation, however, will only address a 


small portion of the problem.  The large majority of misbranded RYO is not sold for rolling in 


in-store machines.  Moreover, the development and popularization of individual rolling machines 


for home use is already expanding the potential market for misbranded RYO. 


 “Roll-your-own” tobacco is defined in the Tobacco Control Act as “any tobacco product 


which, because of its appearance, type, packaging, or labeling, is suitable for use and likely to be 


offered to, or purchased by, consumers as tobacco for making cigarettes.”
4
  As this definition 


makes clear, simply labeling a product ‘pipe tobacco” instead of “roll-your-own” tobacco is 


insufficient to avoid statutory requirements applicable to RYO.  Tobacco that is indistinguishable 


from tobacco previously sold as “roll-your-own” remains RYO regardless of the label that is 


attached to it.  Moreover, the manner in which this tobacco is marketed makes it unmistakably 


clear that the product is “suitable for use and likely to be purchased as tobacco for cigarettes.”  


Indeed, the timing of the changed labeling, the knowledge that this tobacco was being used in 


roll-your-own machines in stores and the dramatic rise in sales without any information that 


actual pipe use has suddenly grown indicates that these sellers and manufacturers knew or had 


reason to know the actual purpose for which these products would be used. 


                                                 
2
  RYO Machine Rental, LLC v. United States Department of the Treasury, 2010 U.S. Dist. LEXIS 13206 (D. 


Ohio 2010). 


 
3
  P.L. 112-141 (July, 2012). 


 
4
  This definition is the same as that in the Internal Revenue Code, 26 U.S.C. § 5701, 5702. 
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 The distinctions between RYO and legitimate pipe tobacco are numerous and obvious.  


The strands of tobacco cut for use in cigarettes are thinner and longer than strands used for pipe 


tobacco.  Moreover, pipe tobacco has a far higher moisture content and sugar content than 


cigarette tobacco.  In addition, cigarette tobacco is unsuitable for smoking in a pipe because it 


has too low a resistance to draw and requires constant puffing in order to keep the fire lit.  


Furthermore, because of its different characteristics real pipe tobacco introduced into a cigarette 


rolling machine would quickly clog the machinery. 


 Pursuant to section 903(a) of the Tobacco Control Act, “a tobacco product shall be 


deemed to be misbranded if its labeling is false or misleading in any particular.”  Labeling RYO 


tobacco “pipe tobacco” is both false and misleading.  Moreover, the blatant falsity of the 


misrepresentation, coupled with the obvious economic incentive for misclassification, makes it 


clear that the misrepresentation is deliberate.  FDA has broad authority to prevent the sale of 


misbranded tobacco products, including the authority to seize the product. 


 The misbranding of RYO as pipe tobacco constitutes not only an evasion of federal 


excise taxes, but also a nullification of federal regulatory policy. In 2009, when Congress 


enacted the Family Smoking Prevention and Tobacco Control Act, it gave FDA regulatory 


authority over cigarettes, roll-your-own tobacco (“RYO”), and smokeless tobacco.  FDA was 


given authority to extend its regulatory authority to other tobacco products, but to do so it was 


required to promulgate a rule.  No such  rule has been promulgated to date and as a result pipe 


tobacco remains outside the scope of current FDA jurisdiction.  In addition to being outside 


FDA’s regulatory jurisdiction, sales of pipe tobacco do not give rise to an obligation to pay FDA 


user fees.  Furthermore, pipe tobacco sales are not subject to significant regulatory restrictions 


applicable to RYO under the Tobacco Control Act, such as the ban on flavorings, the pre-market 


application provisions of the Act on modified risk tobacco product claims, and the requirement 


for pre-market applications for the marketing of new products.  As FDA already has jurisdiction 


over RYO, no additional rulemaking would be required as a prerequisite for taking enforcement 


action against misbranded RYO. 


 We strongly urge FDA to deem roll-your-own tobacco that is erroneously labeled as pipe 


tobacco “misbranded” within the terms of section 903(a) and to vigorously exercise its 


regulatory jurisdiction over such products. 


 


Sincerely, 


 


Matthew L. Myers 


President 


Campaign for Tobacco-Free Kids 
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Trends in National Taxed Sales & Imports of Pipe and RYO Tobacco
(in millions of pounds)

April 1, 2009: Federal Tobacco Tax increases go into effect

% Change 12 months before FET increase and 12 months after



Pipe Tobacco:  + 232.7%

RYO Tobacco:  - 61.3%

Source:  U.S. Alcohol and Tobacco Tax and Trade Bureau, Tobacco Statistics





Pipe Tobacco	April - September 2007	October 2007 - March 2008	April - September 2008	October 2008 - March 2009	April - September 2009	October 2009 - March 2010	April - September 2010	October 2010 - March 2011	April - September 2011	October 2011 - March 2012	2.7565219999999999	2.5564789999999973	2.622061	2.5540959999999986	7.2984260000000001	9.9218350000000015	8.6931330000000013	14.819408000000006	17.611000000000011	19.497	RYO Tobacco	April - September 2007	October 2007 - March 2008	April - September 2008	October 2008 - March 2009	April - September 2009	October 2009 - March 2010	April - September 2010	October 2010 - March 2011	April - September 2011	October 2011 - March 2012	9.6782289999999982	8.3939230000000009	10.669065	9.2293470000000006	4.9677889999999971	3.4960939999999985	3.1003509999999999	2.9169199999999988	2.7050000000000001	2.3969999999999985	

(Millions of Pounds)







Trends in National Taxed Sales & Imports of Pipe and RYO Tobacco
(in cigarette equivalents*)

* 0.0325 oz of RYO or pipe tobacco = 1 cigarette

Source:  U.S. Alcohol and Tobacco Tax and Trade Bureau, Tobacco Statistics

% Change between April-Sept 2008 and April-Sept 2011



Pipe Tobacco:  + 571.7%

RYO Tobacco:  - 74.6%

April 1, 2009: Federal Tobacco Tax increases go into effect





Pipe Tobacco	April - September 2007	October 2007 - March 2008	April - September 2008	October 2008 - March 2009	April - September 2009	October 2009 - March 2010	April - September 2010	October 2010 - March 2011	April - September 2011	October 2011 - March 2012	1357.1	1258.5999999999999	1290.9000000000001	1257.4000000000001	3593.1	4884.6000000000004	4279.7	7295.7	8670.2999999999938	9598.7999999999938	RYO Tobacco	April - September 2007	October 2007 - March 2008	April - September 2008	October 2008 - March 2009	April - September 2009	October 2009 - March 2010	April - September 2010	October 2010 - March 2011	April - September 2011	October 2011 - March 2012	4764.7	4132.4000000000005	5252.5	4543.7	2445.6999999999998	1721.2	1526.3	1436	1331.8	1180.3	



Billions of cigarettes
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