

Berry Hill Mansion

Frankfort, Kentucky

Meeting No. 1

August 7, 2006

Panel Members in Attendance: 

CHFS Secretary Mark D. Birdwhistell, Chair

DCBS Commissioner Tom Emberton, Jr.

Dr. Terry Brooks, KY Youth Advocates

Representative Tom Burch

Mr. David Cozart, LexLinc

Senator Julie Denton

Dr. Kay Hoffman, UK College of Social Work

Judy Lambeth, Maryhurst

Kent Ostrander, Family Foundation of KY

Michelle Sanborn, Children’s Alliance

Dr. Terry Singer, U of L School of Social Work

Skye Tanghe, Jefferson County DCBS

Patrick Yewell, Administrative Office of the Courts

Representative Susan Westrom

Secretary Birdwhistell opened the meeting by emphasizing the charge to the panel is to review the process and current practices that lead to the termination of parental rights and adoption of children in the child welfare system.  The Cabinet has received much input over the past few months from all sides – those who say the system is flawed and those who say it’s working well.  Secretary Birdwhistell stated he chose to Chair the group himself to personally hear the varying perspectives to be able to address the issues effectively.

Secretary Birdwhistell stated the Cabinet is looking to the Panel to provide an honest assessment that points out strengths and weaknesses of the system to that the Cabinet can enact change that is appropriate and addresses any problems found by the Panel’s review.

Secretary Birdwhistell noted that in addition to the valuable input from Panel members, other interested and involved individuals, including families and judges, would be addressing the Panel to bring viewpoints from all areas of the state.

Secretary Birdwhistell concluded his opening statement by indicating the Panel will have monthly meetings and he anticipates the Panel to sunset at the end of December.

Representative Westrom stated that she has concerns with the autonomy of service providers used by DCBS to assist in make determinations for the removal of children and the termination of parental rights, that the Cabinet reviews its own complaints and that the Cabinet’s Social Workers are not licensed.

Representative Burch provided copies of three termination of parental rights cases that were overturned by the Kentucky Court of Appeals for members to review.

Mona Womack, Assistant General Counsel with the Cabinet’s Office of Legal Services provided an overview of the legal steps required to terminate parental rights (Attachment 1).

Representative Burch commented that Judges do not know the laws and that there needs to be continuity from district to district.

Secretary Birdwhistell questioned whether training for Judges is consistent across the state and whether the Office of Legal Services tracked cases to determine the barriers across the state and cause for delays.

Patrick Yewell stated that AOC provides training for Judges and that often other systems outside of the Court are the cause for delays.

Senator Denton questioned whether Guardian Ad Litems (GALs) are paid by the state.  She indicated that she has heard complaints in Louisville that Family Court Judges don’t know the law and don’t understand the nuances of these cases.  She stated that the criteria for Family Court Judges need to be changed.

Skye Tanghe questioned whether the practice of asking to change the goal to TPR is consistent practice across the state.

Dr. Terry Brooks stated the intervention plans for families need to fit the issues of the family.

Representative Westrom questioned how policies are set and if the goal is reunification, how is visitation determined.

Ms. Womack noted that grandparent visitation rights continue after TPR if their rights are secured prior to the TPR.

Dr. Terry Singer questioned where the Cabinet is on risk assessment – what’s being developed and how is it being developed.

Jim Grace, Assistant Director of the Division of Protection & Permanency in DCBS, provided an overview of the federal legislation passed to promote safety and permanency for children (Attachment 2).

Panel members requested data from the last Program Improvement Plan evaluation and specific penalties included in ASFA.

Secretary Birdwhistell noted that the lack of consistent practice was identified early as a problem and questioned what the DCBS is doing to monitor consistency.  Commissioner Emberton stated that consistency across the state has been a concern since he came to the Department.  The September 16th reorganization is designed to promote consistency and that the Department’s Continuous Quality Improvement Case Reviews and the reviews conducted by the Foster Care Review Boards assists in efforts to promote consistency across the state.

Panel members questioned whether monitoring tools are focused in the correct areas.  Dr. Kay Hoffman stated that a study needs to be completed on “what child welfare practice is” at the local level.

Panel members requested demographic data on the kids being removed and the reasons for the removal.

Judge Stephen George of Louisville provided the Panel with copies of Jefferson County Family Court Rule 3, Adoptions/Termination of Parental Rights and Jefferson County Family Court Rule 6, Dependency, Abuse and Neglect.  Judge George stated that sufficient funds are not included in the budget for GAL fees and parent’s attorney fees.  He further stated that resources available to the families are diminishing and the number of cases are increasing.  Judge George advised that there has been a paradigm shift to view the case through the eyes of the child instead of the parents.

Panel members requested information on attachment disorders at one of the future meetings.

Several members of the public provided comments to the panel including concerns with the Grayson County DCBS Office and their communication with parents and foster parents.  Dr. David Richart requested Panel members be provided with a copy of the National Institute on Children, Youth & Families, Inc. report “The Other Kentucky Lottery”.  Dr. Richart also stated that 5 studies on GALs call for increased accountability.  

Representative Westrom requested Lexington attorney Robin Cornett testify before the panel on her experiences as a GAL.

Secretary Birdwhistell closed the meeting by stating he believed the Panel has created a platform for positive improvements to the process.

LEGAL PROCESS FROM REMOVAL TO ADOPTION


1.
EMERGENCY CUSTODY ORDER - Lasts no longer than 72 hours, exclusive of weekends and holidays. The legal standard used by the court is that there are reasonable grounds to believe that one or more of the following grounds exist and that the parents or other person exercising custodial control or supervision are unable or unwilling to protect the child:

a. The child is in danger of imminent death or serious physical injury or is being sexually abused;

b. The parent has repeatedly inflicted or allowed to be inflicted by other than accidental means physical or emotional injury. This condition shall not include reasonable and ordinary discipline recognized in the community where the child lives, as long as reasonable and ordinary discipline does not result in abuse or neglect as defined in the statute;

c. The child is in immediate danger due to the parent's failure or refusal to provide for the safety or needs of the child. *Custody may be placed with a relative taking into account the wishes of the custodial parent and child or any other appropriate person or agency including the Cabinet.

2.
TEMPORARY REMOVAL HEARING - If the court determines there are reasonable grounds to believe the child would be dependent, neglected or abused if returned to, or left in, the custody of his parent or other person exercising custodial control or supervision, the court will enter a TEMPORARY CUSTODY ORDER. Temporary custody may be placed with the Cabinet or other appropriate person or agency. Preference shall be given by the Court to available and qualified relatives, considering the wishes of the parent. The order shall state the specific reasons for removal and show that alternative; less restrictive, placements and services have been considered. If TCO is placed with the Cabinet, CHFS shall also look to the least restrictive placement described above. (TCO to the Cabinet is not supposed to last longer than 45 days from the date of removal)

  
3. 
ADJUDICATION - This hearing should be held within 45 days of the removal of the child. In this hearing the Court hears testimony to determine truth or falsity of the allegations which led to removal. The parents and the child have the right to counsel; to be paid by the Finance & Administration Cabinet. The burden of proof is on the complainant and the legal standard is preponderance of the evidence.
 
 4.
DISPOSITION - this is the court proceeding where the court determines whether the child can be reasonably protected against dependency, neglect or abuse if he returns home or whether he should be left in the custody (committed) of the Cabinet or another alternative. Other alternatives include:

a) Requiring the parent to not neglect or abuse the child;

b) Placing the child in his home under supervision of the Cabinet;

c) Relative placement.


The disposition may take place the same time as the adjudication hearing. If the court orders commitment to the Cabinet, the Cabinet is required to provide services to the parent, with such services designed to promote the protection of the child and the return of the child safely to the child's home as soon as possible. 

 5.
FAMILY SAFEGUARDS - The Cabinet for Health and Family Services has safeguards in place regarding termination of parental rights (TPR). 

a) Before DCBS may seek TPR; the social worker, supervisor and usually another DCBS specialist meet with the regional attorney for a pre-permanency conference. The purpose of this conference is for the regional attorney to review the case record and ask questions of the social worker to determine if legal grounds exist to seek termination of parental rights. The regional attorney may:

1) Certify that the case is legally ready, 

2) Certify that the case is not legally ready and the reason why.

If the case is not certified as being ready, the regional attorney sets another pre-permanency conference date so the case may continue to be tracked. DCBS has placed approximately 21 attorneys in DCBS offices across the state for the primary purpose of assuring that legal grounds exist prior to TPR petitions being filed.

b) Before a TPR petition can be filed DCBS must obtain court approval to change the permanency goal to adoption. 

c) Once a TPR petition is filed, counsel is appointed to represent each parent. 

d) A Guardian Ad Litem (GAL) is appointed to represent the interests of the child. 

e)   A bench trial is held where the Cabinet bears the burden of proving to the court by clear and convincing evidence that parental rights should be terminated. Typically this consists of witness testimony, documentary evidence and expert testimony. 

f) The attorney for each parent has an opportunity to ask questions of the social worker and to challenge any evidence submitted by DCBS. 

g) The GAL may challenge the evidence presented by DCBS. 

h) The attorney for each parent has an opportunity to present their own evidence to show why parental rights should not be terminated. 

i) The GAL may present evidence on behalf of the child. The GAL makes a recommendation to the court on the wishes of the child and whether TPR is in the best interest of the child.

j) Within 30 days after the conclusion of the hearing the court must make a decision and enter Findings of Fact and Conclusions of Law specifically setting forth all of the reasons TPR is granted or denied. If TPR is granted, in the Findings of Fact and Conclusions of Law, the court must state the specific statutory grounds which have been proven and why it is in the best interest of the child for TPR to be granted.

k) If TPR is granted the parent has 30 days to appeal as to the Kentucky Court of Appeals. Oral arguments to a three (3) judge panel may be held. Written briefs are submitted to the panel and a decision is made by the panel.

l) A parent may seek discretionary review of a Court of Appeals decision by the Kentucky Supreme Court.

Federal Legislation Promoting Safety and Permanency Outcomes for Children

The following is a summary of key legislation passed by Congress that promote safety and permanency for children: 

Child Abuse Prevention and Treatment Act of 1974 (P.L. 93-247). This Act was amended several times and was most recently amended and reauthorized on June 25, 2003, by the Keeping Children and Families Safe Act of 2003 (P.L. 108-36). CAPTA provides Federal funding to States in support of prevention, assessment, investigation, prosecution, and treatment activities and also provides grants to public agencies and nonprofit organizations for demonstration programs and projects. Additionally, CAPTA identifies the Federal role in supporting research, evaluation, technical assistance, and data collection activities; establishes the Office on Child Abuse and Neglect; and also sets forth a minimum definition of child abuse and neglect.  

Adoption Assistance and Child Welfare Act of 1980 (P.L. 96-272). This legislation is one of the earliest Federal laws that focused extensively on adoption and permanency planning for children in foster care. This legislation was passed in response to widespread discontent with the public child welfare system, including concerns about children's lengthy stays in foster care. P.L. 96-272 set forth a number of landmark requirements:

· States must make "reasonable efforts" to prevent removal of children from their homes and make it possible for children in foster care to return home. 

· States must place children in foster care in the least restrictive setting. 

· States must make adoption assistance payments available to families who adopt children with special needs when the children meet the statutory eligibility requirements; a Federal match for these payments also is authorized. 

· States must define "special needs" so they may include diagnosed disabilities, membership in a sibling group, racial or ethnic minority status, and age. 

Child and Family Services Reviews The 1994 amendments to title IV of the Social Security Act mandated the development of regulations to review States' child and family services. In response, the Administration for Children and Families (ACF) developed and implemented the Child and Family Services Reviews, a results-oriented, comprehensive monitoring system designed to assist States in improving outcomes for the children and families they serve. The Child and Family Services Review process assesses States in two areas:

· Outcomes for children and families in safety, permanency, and child and family well-being. There are seven outcomes; each is measured using a number of indicators. Six national standards pertaining to aggregate data indicators have been developed related to these outcomes that set benchmarks for States to achieve. 

· Systemic factors that directly affect the States' abilities to deliver services that can achieve the designated outcomes. 

The review process involves three stages:

· Each State begins by conducting a Statewide Assessment of its services and outcome achievement based on data and input from stakeholders. 

· ACF reviews data, conducts intensive onsite case reviews and interviews stakeholders.  A final report is produced to present findings regarding substantial conformity with each outcome, systemic factor, and national standard. 

· For each outcome and systemic factor with which a State is not in substantial conformity, the State must develop a Program Improvement Plan to document how it intends to move toward substantial conformity. 

Adoption and Safe Families Act of 1997 (P.L. 105-89). The Adoption and Safe Families Act (ASFA), passed in 1997, revised numerous sections of titles IV-B and IV-E of the Social Security Act to help States move children out of foster care into safe, permanent homes more quickly. Some of the relevant provisions include:

· Reduced timeframes. The timeframe for holding permanency hearings was reduced from 18 to 12 months. 

· Expedited termination of parental rights. States must file a petition with the courts to terminate parental rights in certain circumstances, including when a child has been in out-of-home care for 15 out of the most recent 22 months. Certain exceptions to these filings are allowed, such as when it is determined that terminating parental rights is not in a child's best interests and when the State has not made reasonable efforts to reunify a child with his or her family. 

· "Fast track to permanency." States are not required to pursue reasonable efforts to prevent removal of children from their homes or reunify children with their birth parents if certain circumstances exist, such as when parents have already involuntarily lost parental rights to a child's sibling or subjected a child to aggravated circumstances (as defined in State law, including abandonment and chronic abuse). ASFA also clarified the meaning of "reasonable efforts" noting that the child's health and safety are of paramount concern. 

The Adoption Incentive Payment Program was created in ASFA. It was the first Federal performance-based incentive in child welfare, to reward States for increasing the number of adoptions of children from foster care. 

Foster Care Independence Act of 1999 (P.L. 106-169). The Foster Care Independence Act of 1999, also known as the Chafee Act, focused on improving outcomes for older youth in foster care and those who are aging out of (emancipating from) foster care. The Act revised the program of grants to States and expanded opportunities for independent living programs to provide educational, financial, employment, housing, and other supportive services to prepare youth for emancipation from foster care and transition to adulthood. The Act also required development of outcome measures for independent living programs, identification of data elements, and development of a data collection system to track the youth who are or were participating in these programs, the services provided, and the States' performance on the outcome measures.

Promoting Safe and Stable Families Amendments of 2001 (P.L. 107-133). These amendments to title IV-B, subpart 2 of the Social Security Act expanded the Promoting Safe and Stable Families (PSSF) program which provides funding to States to support the operation of a number of programs, including community-based family support and preservation services, time-limited reunification and adoption services, and educational vouchers for youth aging out of, or being adopted from, foster care. Services provided using PSSF funds may include promotion of healthy marriages, post-reunification and post-adoption services, and promotion of timely court actions to expedite permanency for children in foster care. 

Adoption Promotion Act of 2003 (P.L. 108-145). The Adoption Promotion Act of 2003 focused attention on encouraging adoptions of children ages 9 and older. Its key provision was the reauthorization of the Adoption Incentive program and the addition of bonus awards for adoptions of children ages 9 and older. Under this Act, States are eligible to receive financial awards for increasing the number of children adopted from foster care above established baselines. States are awarded $4,000 for each child adopted from foster care above the baseline; $4,000 for each child age 9 or older above the baseline; and if a State qualifies for either of these bonuses, and additional $2,000 for each child who has special needs and is under age 9 above the baseline. The Act authorized up to $43 million for bonuses for fiscal years 2004 through 2008.

Keeping Children and Families Safe Act of 2003 (P.L. 108-36). Provisions included Federal funding to implement programs aimed at increasing adoptions of older children from foster care, with an emphasis on child-specific recruitment strategies. The Act also expanded post-adoption services for families adopting children with special needs and made recommendations to facilitate interstate and international adoptions. 
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