SPECIAL STATUTORY PROVISIONS RELATED TO 


DOMESTIC VIOLENCE AND SEX OFFENSES








Reporting Requirements





Marital Rape and Sodomy Reporting Statute:


No statute of limitations exists for felony crimes, so prosecutions for such crimes can be commenced at any time.  However, for crimes of marital rape and marital sodomy, the victim must report the crime to the police within one year of the offense by filing a signed report.  Failure to report the offense means that prosecution cannot be undertaken.  KRS 500.050.








Pretrial Release Provisions





Order of Conditional Release for Sex Offenders and Domestic Violence Perpetrators:  


Special pretrial release proceedings exist for offenders charged with violating Chapter 510 (sex offenses), 508 (assault, wanton endangerment, terroristic threatening, criminal abuse, and stalking), and protective orders issued under Chapter 403. KRS 431.064.  The focus of these pretrial proceedings for such offenders is on protecting the victim.  In determining whether an offender should be granted pretrial release, the court is required to review the facts of the arrest of the perpetrator and determine if the perpetrator presents a threat to the victim and is reasonably likely to appear in court. KRS 431.064(1).  If the court decides to release an offender, the court must make findings, on the record if possible, concerning that decision.





Conditions of release:  


To protect the victim if the offender is released, the court may impose conditions upon that release.  These conditions are similar in many respects to those which may be contained in a domestic violence order issued pursuant to KRS Chapter 403.  Pretrial release conditions provided through KRS 431.064(2) may include orders:





forbidding the offender from threatening or committing any act of domestic violence or abuse against the victim or other family or household member;





Prohibiting the offender from annoying, telephoning, or otherwise communicating with the victim either directly or indirectly; 





Prohibiting the offender from using or possessing a firearm or other weapon; or





Any other order required to protect the safety of the alleged victim and to ensure the appearance of the person in court.





KRS 431.064(2)(f).  The court may issue any combination of the above conditions in its order of pretrial release. KRS 431.064(2)(g).  If it imposes such conditions, the court is required to issue a written order of conditional release. KRS 431.064(3).





Copies of the Conditions:  


The court shall immediately distributed a copy of the conditions to pretrial services and to the offender (although failure to provide the offender with such does not invalidate the conditions).  KRS 431.064(4).  The victim is entitled to receive a free certified copy of the offender’s conditions of release.  However, the victim will not automatically receive that copy, but must request it from the clerk of the court which issued the order.  The victim or the victim’s designee may personally obtain the document at the clerk’s office or may have it mailed to him or her. KRS 431.064(6).





Violation of the Release Conditions:  


The violation of any of the pretrial release conditions is a Class A misdemeanor.  KRS 431.064(7).





Special arrest powers of officers for perpetrators who violate pretrial release conditions:  


If a perpetrator violate the conditions of release imposed in accordance with KRS 431.064, a police officer may make a warrantless arrest of the perpetrator.  Such arrest is permissible if the officer has probable cause to believe the perpetrator has violated the conditions of release and the officer verifies that the perpetrator has notice of the conditions.  Such an arrest may be made whether or not the officer has himself witnessed the violation. KRS 431.005.








Post-Conviction Procedures





A.	HIV Testing of Sex Offenders:


Defendants convicted of certain sex offenses shall be ordered by the court at sentencing to undergo testing for the human immunodeficiency virus (HIV) under the direction of the Cabinet for Health Services.  Defendants required to undergo such mandatory testing are those who have been convicted of an offense under KRS Chapter 510 (sexual offenses) which has sexual intercourse or deviate sexual intercourse as an element or has sexual contact as an element when the circumstances of the case demonstrate a possibility of transmission of the virus. KRS 510.320 


	


	Test results:  The test results shall not be a matter of public record.  The Cabinet for Health Services shall reveal the test results only to the victim (or the victim’s parent or guardian if the victim is a minor or incapacitated), the defendant, the court, and the Department of Corrections.  If the test result is positive, the Cabinet shall provide counseling to the victim and the defendant and referral for appropriate health care and support services. KRS 510.320(4)and (5).


	


Payment:  The defendant, unless the court has determined the defendant to be indigent, shall pay the costs of the testing. KRS 510.320(6).


	


	Effect of appeal: The filing of an appeal does not automatically stay an order requiring the defendant to submit to HIV testing. KRS 510.320(7).


 


B.	Presentence Procedure for Felony Convictions:  


Before imposing a sentence for a convicted felon, the court must first review a presentence investigation report.  In addition, for sex offenders the court must also order and consider an evaluation of the offender to be conducted by the sexual offender treatment program operated or approved by the Department of Corrections or the Department for Mental Health.  The evaluation must provide the court with a recommendation related to the risk of the offender repeating the crime and his amenability to treatment.  Those offenders who must receive such an evaluation are those convicted of any felony offense under Chapter 510 (sexual offenses), KRS 530.020 (incest), 530.064 (first degree unlawful transaction with a minor), 531.310 (use of a minor in a sexual performance), any sexual offense under 506.010(attempt) or 506.030 (solicitation), or any other felony offense committed in conjunction with a misdemeanor under Chapter 510. KRS 532.050.





C.	Shock Probation:  


Generally speaking, shock probation is the procedure by which, anytime from thirty to one hundred and eighty days after a defendant begins serving his sentence, he may move to suspend his sentence and be placed on probation. KRS 439.265.





	Defendants who are ineligible for shock probation:  Those defendants convicted of committing or attempting to commit first degree rape (KRS 510.040), second degree rape (KRS 510.050), first degree sodomy (KRS 510.070), second degree sodomy (KRS 510.080), incest (KRS 530.020), first degree unlawful transaction with a minor (KRS 530.064), and use of a minor in a sexual performance (KRS 531.310). KRS 439.265(4).





	Offenders required to complete a treatment program as a condition of probation:  


Those defendants convicted of third degree rape (KRS 510.060), third degree sodomy (KRS 510.090), and first degree sexual abuse (KRS 510.110) are required to receive an evaluation by the sex offender treatment program operated or approved by the Department of Corrections or the Department of Mental Health and Mental Retardation Services.  The court shall consider this evaluation in determining whether to suspend the offender’s sentence.  The evaluation shall include a recommendation related to the offender’s risk of repeating the offense and his amenability to treatment.  If the court orders the defendant’s sentence suspended, the defendant shall be required to complete treatment as a condition of probation and must comply with the provisions of KRS 532.045(3)to(7). KRS 439.365(5).





D.	Probation and Conditional Discharge





Defendants who are ineligible:  


Defendants who committed certain sex crimes against a minor are not eligible for probation.  Specifically, defendants included in this category are those who have been convicted of first degree rape (KRS 510.040), second degree rape (KRS 510.050), first degree sodomy (KRS 510.070), second degree sodomy (KRS 510.080), promoting prostitution (KRS 529.030 to 529.050), permitting prostitution (KRS 529.070), incest (KRS 530.020), use of a minor in a sexual performance (KRS 531.310), promoting a sexual performance by a minor (KRS 531.320), and using minors to distribute material portraying a sexual performance by a minor (KRS 531.370) and whose crime involved one of the following 9 factors:





committed the offense against a minor by the use of force, violence, or threat of bodily harm; or


caused bodily injury to the minor while committing the offense, or


made friends with the minor for the purpose of committing the offense (unless the defendant reasonably believed the minor was 18 or older), or


used a dangerous instrument or deadly weapon against the minor during the commission of the offense, or


has had a prior conviction of assaulting a minor, with the intent to commit any of the above enumerated offenses, or


has been convicted of kidnapping a minor and who kidnapped the minor for the purpose of committing any of the above enumerated offenses, or


is convicted of committing any of the above enumerated offenses on more than one minor at the same time or in the same course of conduct, or


in committing any of the above enumerated offenses has substantial sexual conduct with a minor under the age of fourteen years of age, or


occupies a position of special trust and commits an act of substantial conduct.





KRS 532.045(2).





Treatment:  


The court may not grant probation to eligible offenders until the court receives an evaluation of the offender performed by the sex offender treatment program approved or operated by the Department of Corrections or the Department for Mental Health.  The court is required to use the evaluation in determining whether to grant probation or conditional discharge.  If the court does grant probation, the offender must successfully complete a community-based sexual offender treatment program as a condition of probation, meaning failure to successfully complete treatment can cause revocation of the probation.  The offender, to the extent he is able, shall pay for the costs of treatment. KRS 532.045(3), (4), (5), and (6).





Access to Pre-Sentence Reports by Mental Health Professionals:


Typically, all information obtained by probation/parole officers in discharge of their official duties are privileged and shall not be disclosed to any other person.  Information, including the pre-sentence report, may be made available, however, upon the request of sex offender treatment programs operated or approved by the Department of Corrections or the Department for Mental Health in the course of conducting a specialized evaluation for the court of a sex offender.  KRS 439.510.





Privileged Communications:  


All communications concerning the evaluation and treatment of the offender are privileged under the provisions of KRS 197.440 and therefore cannot be disclosed during any civil or criminal proceeding.  Additionally, such communications shall not be made part of the record for appellate review. KRS 532.045(7).





Procedural Requirements:  


The court shall provide offender’s counsel with a copy of the evaluation.  Before sentencing, the court shall advise the offender or his counsel of the content and conclusions of the evaluation and provide the offender with a fair opportunity to respond. KRS 532.045(8).
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